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FULL BENCH. 

Sefore Sir Arihur Strachey, Knigii, Chief Justice, Mr. Justice Kaox, Mr. 
Justice Saaerji, Mr. Justice Burkitt and Mr. Justice Aikman. 
DALGANJAN SIJSfGH (PiaintisbJ o. KALKA SINGH and othbbs 
CDenbndanis).* 

Pre-emption— WaJi6-ul-arz~Berfect partition ofmahal—Aci Mo. XIX of 
lS7d CM.- W.P. Zand Beveaue Act), Section \^l—Mo nev> wajib-ul-ars 
framed on partition— Pre-emption dawned under maJH-ul-ars of 
undivided mahal— Custom— Co-sharers — “ Sissadar deh.” 

Where, on the perfect partition of a mahal under the North-Western 
Provinces Land Revenue Act, 1873, no new wajib-nl-arz has been framed for any 
of the new mahals, the question whether or how far a contract or a cnstom of 
pre-emption recorded iix the wajib-nl-arz of the undivided mahal is still in 
force, or who is entitled to claim che benedt of it, is not capable of any absolute 
or invariable answer. It depends in each case upon the proper construction of 
the terms of the particular contract or the proper interpreUtion of the parti- 
cular custom recorded, assuming that there is no evidence of any intention on 
the part of the co-sharers at the time of partition to pat an end to the con- 
tract or the cnstom. Rut there is a strong presumption against such claims 
for pre-emption when made after perfect partition by persons who are no 

longer co-sharars of the vendor; and where the language of the waiib-ul-ar* i» 

ambiguous this presumption may be decisive. 

The wajib-nl-arz of a village forming one undivided mahal recorded a 
right of pre-emption by custom as existing in favour of « hissadaran deh " in 
^ses of transfer by a *• hissadar- of his share or «*«,»» to a stranger. 

After a perfect partition, on wnich no new wajib-ul-arz was framed, and after 

a subsequent sale to a atoanger of Und in one of the new mahals, a p^rsonX 
prior to the partition, whs a co-sharer of the vendor in the undivided mahaL 

elailS’ of the new mah% 

claimed pre-emption nnderthe old wajib-uI-arz as a ‘‘kissadur deh.” 

^-cJdbytoeMlBench, upon the construction of the wajib-nluML that 

be wus nut entitle^ tu px8*©iiipti<jp, 

* Ap|eal No. 84 of 1898, nnder section lO of the Lettors JPatent 

•1 ' . 
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1803 This was an appeal nnder section 10 of the Letters Patent 

DAsaANJAB- ®”sing out of a suit for pre-emption of a piece of land in the village 
Sisraa of Serai Sitam in the Jaunpur district, the suit being based on 

Kaika a custom recorded in the wajib-ul-arz of that village framed at 

bisGH. Settlement in 1880-81, The suit was brought in Sep- 

tember 1896. The village, which at the time of the settlement 
had consisted of only a single mahal, was divided by perfect par- 
tition, in 1888 or 1889, into three mahals, but no new Wajib-ul-arz 
was framed for any of the new mahals. The plaintiff pre-emp- 
tor was not a sharer in the mahal in which the property sold was 
situated. The Court of first instance (Munsif of Jaunpur) and 
the lower appellate court (Subordinate Judge) held that the plain- 
tiff was entitled to pre-emption by the custom of the village not- 
withstanding the partition, and decreed the claim. On appeal by 
the defendants to the High Court, a single Judge of the Court 
allowed the appeal and dismissed the suit. Prom that decree the 
present appeal under section 10 of the Letters Patent was prefer- 
red by the plaintiff. The facts of the case will be found stated 
in greater detail in the judgment of the Chief Justice. The sub- 
stantial question raised by the appeal was —what is the effect of a 
perfect partition of a mahal under the North-Western Provinces 
Land Revenue Act, 1873, upon claims for pre-emption based on a 
custom recorded in the wajib-ul-arz where no new wajib-ul-arz 
for any of the new mahals has been framed at or since the 
partition ? 

Babu Durga Ckaran Banerji for the appellant (pre-emptor). 

The learned Judge has dismissed the appellant’s suit upon the 
solitary ground that upon perfect partition the old wajib-ul-arz 
disappears with the legal entity to which it applied, and there- 
fore no suit will lie for pre-emption. I submit that there is no 
such rule of law. The Land Revenue Act giv^ no sanction to 
such a view. On the other hand the Land, Revenue Act and 
the case law support the contention that a record-of-rights may 
remain in force even after the term £>r which it was prepared. 
A Section 191 of the Land Revenue Act lays down that if no new 
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wajib-iil-arz is prepared, the existing wajib-ul-arz remains in force, 
even after the settlement, when it is not superseded by a new one— 
Shiam Sundar v. Amanant Begam (1). In Sadhu Sahu v. 
Baja Bam (2) it has been held that even after the expiration of 
the term for which a wajib-ul-arz is prepared, the old wajib-ul-arz 
may be good evidence of custom. 

If the wajib-ul-arz is in force, the plaintiff who is still a share- 
holder in the village (though not in the mahal) is entitled to 
pre-empt as a hwsadar deh. The entity deh (village) has not 
ceased to exist with tlie partition. The area still exists, though 
for fiscal purposes it has been divided into separate portions 
which for such purposes are independent of one another. 

If the wajib-ul-arz recorded a contract, such contract ran with 
the land and would not be abrogated, there having been no nova- 
tion in the shape of a fresh waj ib-ul-arz If it is a record of custom, 
such custom applied to the area deh, and partition for revenue 
purposes would not affect such custom. The wajib-ul-arz is a 
record-of-righis prepared under the Land ! evenne Act. The 
Collector has to keep and maintain the record, and he is required 
to note any changes which may occur during the term of the settle- 
ment for which such record is prepared. This evidently contem- 
plates alteration in the existing record. Changes in such record 
consequent upon partition should be noted,— see sections 94 to 
102 of the Act. 

Upon the construction of the particular wajib-ul-arz in ques- 
tion, hissadar means a shareholder and not necessarily a co- 
sharer. The plaintiff still holds a share in the village, and upon 
that account he is entitled to claim pre-emption. 

I rely upon Gohal Singh v. Mannu Lai (3), Bamjiawan 
Sahu T. Raturaj Singh (4), Shiam, Sundar v. Amanant 
Begam (5), Kuar Bat Prasad Singh v. Fahar Singh (6), 
Abbas Ali v. Qhulam Nahi (7), Mata Din v. Mahesh Prasad (8). 


m (1887) I. L.E..9A11,234. 
(2) (1893)I.L. E.,16AH.,40. 
(31 (1885) I. L,B., 7 All., 772. 
(4) Weekly BTotes, 1889, p. 81. 


(5) (1887) 1 L.E..9An..234. 
(71 w®®f All, 237. 

(8) Weekly BTotes, 1802^^. 1,00. 
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In Lacheho v. Maya Ram, (1), relied upon by the other side, a 
new wajib-ul-arz had been prepared which abrogated the old one. 

I also rely on Qhure v. Man Singh (2), which indirectly 
supports my contention. 

Mr. Abdul Majid for the respondents : — ■ 

The question is, what is the meaning of the word village {deh) 
and what is the meaning of the word share (A-issct) and share- 
holder (hissadar\ used in the wajib-ul-arz? The wajib-ul-arz 
was framed for the mahal of Serai Sitam. The co-sharers before 
the village was partitioned were the existing co-sharers of the 
ipahal Serai Sitam. The village and mahal Serai Sitam were 
both one and the same. But when the village was partitioned 
and divided into several mahals, the co-sharers of the separated 
mahals could not be said to remain still co-sharers of the old 
mahal Serai Sitam. There is nothing joint between them now 
in the new mahals. The words ‘ deh ’ and ‘ hissa ’ and ‘ hissadar ’ 
must be used in one sense in the whole wajib-ul-arz whenever 
those words are used. 

The old wajib-ul-arz which was framed for the mahal Serai 
S:^am has disappeared when the said mahrl was partitioned into 
theSP new mahals, inasmuch as the mahal for which it was pre- 
pared has disappeared. 

The following cases cited are distinguishable from the present 
case. 

Ookal Singh v. Mannu Lai (3), Ramjiavoan Sahu v. 
Ratwraj Singh (4), Shiam Sundar v. ATnanant Begam (5), 
Kuqr Bat Prasad Singh v. Nahar Singh (6), Abbas Ali v. 
Ghulam Nahi (7) and Mata Din v. Mahesh Prasad (8). 

I rely on the following eases : — 

Motes Sah v. Mussunat Qoklee (9), Moolchund v, Bugha 
(10), Joobraj Singh Tookun Singh (11), Shaikh Bundey 


(X) (1895) I. Ii. R., ir AIL, 226. 
*2) (1882) I.E.E.,SA11.,153. 

- 0885) LI,.B„7All.f72. 

Hofes, 1889, p. 81. 
0887) 1. 1, B., 9 AU., 234 


(6) (1888) I. L B., 11 All., 257. 

(7) Weekly Hotes, 1891, p. 137. 

(8) Weekly Ebtea, 1892, p. 100. 

(9) S. D. A., H.-W !>., 1861, Vol. 1„ 606. 

(10) S. D. A., N.-W P , 1864, Vol. I., 96. 


(U) (1870) U W.B.,0,B.,476, 
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Hossein v. Lalla Pwriag Putt (1), Ram Pershad v. Buljeet 

Singh (2), Jai Ram v. Mahabir Rai (3), Ahdul Rahim Khan 1^99 

V. Kharag Singh (4), Nazir-ud-din r. Kadir Baksh (5), Abdul DAiaANJAN 
Aziz Khan v. Husen Ali Khan (6), Ahdul Hai v. Nain Singh 
(7), Qhure v. Man Singh (8) and Mithu Lai v. Muhammad Kaska 

Ahmad Said Khan (9). 

Steachey, C.J. — This appeal raises a question which has been 
discussed in many previous decisions of this Court, the effect of a 
perfect partition of a mahal under the North-Western Provinces 
Xfand Revenue Act, 1873, upon claims for pre-emption based on 
a custom recorded in the wajib-ul-arz, where no new wajib-ul-arz 
for any of the new mahals has been framed at or since the partition. 

The present suit for pre-emption is based on the wajib-ul-arz of a 
village. Serai Sitam, in the Jaunpur district. The sale which it 
seeks to avoid was a sale of 7 bighas of land in that village, and 
was made on the 29th September 1896. The wajib-ul-arz was 
framed at the last settlement in 1880-81. The part of it relating 
to pre-emption is contained in chapter 11, which is headed “As 
to the rights of co-sharers among themselves based on custom or 
agreement.’’ Section 13 of the chapter is headed “ As to the 
custom of right of pre-emption.” In regard to the precise Eng- 
lish equivalents of some of the expressions used in the pre-emp- 
tion clause, there has been some dispute. The following is a 
translation of the clause, leaving the disputed terms as they 
stand in the original : — 

^ “ If any hissadar wishes to transfer his share {hisaa), first he 
will transfer it to his own brother, then to his near relatives, 
thirdly to owners in the village who are partners in the same 
hhafa (malikan aharih hhnta), fourthly to the hiasadaran deh : 
if none of these purchase, then he is competent to transfer it to 
anyone he likes.” 


I 

I 






no. 

(2) K-Vy. P H. 0. Eep., 1887, 252. 

(4) Weekly Notes, 1892, p. 240. 

(9) Weekly Notes, 


(6) Weekly Notes, 1894, p. 193, 
(6) Weekly Notes, 1895, p. 238, 
<7) (1897) 1. LB., 20 ill., 92. 
(8)p95) I.X* B., 17 All., 228. 
1899, p. 19. 
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The plaintiff claims pre-emption as one of the fonrth class of 
pra-emptors mentioned in the clause, the hissadamn deh. The 
defendant vendee is admittedly a stranger to the village. It is 
not disputed that until 1888 or 1889 the plaintiff would have 
been entitled to pre-emption under the wajib-ul-arz as a, hissa- 
dar d!eA in respect of such asile as that of the 29th September 
1896. Up to that time the village Serai Sitam formed a sitigle 
mabal, of which both the plaintiff and the defendant vendor were 
co-sharers. But in 1 888 or 1 889 th e mahal was divided by a perfect 
partition into three separate mahals. The plaintiff is a co-sharer 
in one of the new "mahals : the property in suit is situate in 
another, in which he is not a co-sharer. No new wajib-ul-arz 
has been framed for any of the new mahals. The suit is based 
upon the custom of pre-emption alleged by the plaintiff to prevail 
in the village Serai Sitam, and upon the status of the plaintiff as 
a kissadar of the village within the meaning of the wajib-ul-arz. 
The principal defence was that no such custom existed, and that 
Upon the partition of Serai Sitam the pre-emption clause of the 
wajib-ul-arz of 1880-81 ceased to have effect. No evidence of 
the custom except the wajib-ul-arz was produced. Upon that 
document the Courts below decided that the custom was proved, 
and that the plaintiff was entitled to pre-emption in accordance 
with the wajib-nl-arz, notwithstanding the partition. On appeal 
by the defendants to this Court, Mr. Justice Blair stated the 
question involved as “ whether the wajib-ul-arz of a mahal before 
partition applies to each part which is partitioned off into a 
separate mahal and said that there had been of late years a eursua 
mricB according to which many, if not all, of the Judges of this 
Court had held in principle “ that the old wajib-ul-arz disappears 
with the legal entity to which it applied.” He accordingly set 
aside the decree of the Court below and dismissed the suit, and in 
this appeal under the Letters Patent we have to say whether his 
decision was right. 

It appears to me to be incorrect to say that, upon a perfect 
partition of a mahsl, the wajib-ul-arz necessarily "disappears” 
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or ceases to exist There is no such general jrale of law. The 
wajib-ul-arz forms part of the record-of-rights which the settle- 
ment officer has to frame for each mahal under section 62 of 
the Land Revenue Act. It is true that both that section and 
section 3(1) speak of this document as the record-of-rights for 
the mahal, and this suggests that when the mahal is destroyed by 
perfect partition the record-of-rights becomes inoperative. But 
section 191 provides that “ in all cases the existing record-of- 
rights shall remain in force until a new record-of-rights is 
framed.” It was held by this Court in Kedar Nath v. Earn 
Dial (1), that the Collector had an implied power, upon the par- 
tition of a mahal, to frame a new record-of-rights for each of the 
new mahals so constituted. It was further held in Abdid Hai 
V. N ain Singh (2) that it was the duty of the Collector or Assistant 
Collector to do so. Where that is done, the old wajib-ul-arz is, of 
course, superseded. But it is often not done, and, in the absence 
of any such new wajib-ul-arz, the old wajib-ul-arz remains in 
force except so far as its provisions are inconsistent with the state 
of things which the partition has created. That was expressly 
held to be “clear law” by Mr. Justice Blair in Mithu Lai v. 
Muhammad Ahmad Said Khan (3). Then, if the wajib-ul-arz 
as a whole is not necessarily abrogated by a perfect partition, is 
there any more ground for holding that the pre-emption clause 
of it is so abrogated ? In the case just referred to, Mr. Justice 
Aikman said that he could not draw the conclusion that the 
custom of pre-emption recorded in the old wajib-ul-arz had 
fallen into abeyance from the fact that the officer who carried 
out the partition omitted to prepare a new wajib-ul-arz If 
the custom may still be in force, the wajib-ul-arz is still good 
evidence of It. Some of the decisions cited to us appear to lav 
down a general rule of law that, after a perfect partition, no 
claim for pre-emption can be successfully made on the basis of 
the old wajib-ul-arz. Others, going to the opposite extreme, 


(1) (1893) I. 15 AlU 410. (2) (1897) I. L. so AIL 

, W (1898; Weekly Sotes, 1839, p. 19. ^ 
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1899 appear to regard partition as a purely fiscal arrangement con- 
exclusively with the collection of the Government revenne, 
SufSK and having no possible bearing upon any contract or custom of 

Kama pre-emption. Botii views appear to me equally open to the objec- 

S^H. tiou that they treat as an aostract question of law what is really 
Siraehes, a question ot the construction ot a particular contract or the inter- 
pretation and application ot a particular custom. In many of the 
cases the terms ot the particular pre-emption clause upon which 
the decision properly depended are not even referred to. This 
mistaken way ot looking at the subject appears to me to account 
for much ot the conllict ot authority which undoubtedly exists. 
The pre-emption clause of a wajib-ul-arz may constitute either 
a contract ot the co-sh..rer& or the record of a custom found by 
the settlement oihcer to prevail among them. In all that follows 
I assume that there is no evidence ot any intention on the part 
of the co-sharera at the time of partition to put an end to the 
contract or the custom. Upon that supposition, where the clause 
^ constitutes a contract, the question whether or how far it is apph- 

cable after a perfect partition is one of the proper construction 
of Its terms. In other words, tne question is whether the inten- 
tion of the parties as expressed in the clause was that the right 

of pre-emptionshould exist only so long as the village remained 
a single mahal, of which they were the co-sharers, or that it 
should be whoUy unaffected by the destruction of the mahal and 
the severance of that co-parcenary bond, or that it should be 
claimable after partition by those only who continued to be 
oo-sharers m any of the separate mahals. If the contract unmis- 
takeably confined the right to the existing co-parcenary body 
there can be no doubt that it would not survive the partition! 
If it contained this express covenant— “ no pemon hereby entitled 
to pre-emption shaU be deprived of his right by any perfect 
partition of the mahal it would be difficult to contend that 
partition would aflect the right. If it expressly provided that 
^ all who were still co-sharers should have the right notwithstand- 

jng any perfect partition, then those who continued to ba 
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co-sharers in any of the new mahals, but no others, would have 
a good claim. If, in any of these three cases, the terms used were 
less clear, the question would still be whether the same intention 
was to be inferred from them. Again, where the clause does 
not constitute a contract but records a custom, the question is 
still one of its true meaning, though in this case, considering that 
the wording of the clause is often the composition of some ignor- 
ant subordinate whose accuracy cannot be assumed, the only 
safe course is to look to the substance of the thing, and not to 
attach undue weight to the particular expressions used. The 
question is whether the custom is one which necessarily presup- 
poses the continuance of the co-parcenary body existing at the 
time when the clause was framed. If the custom recorded is one 
by which the right of pre-emption is confined to co-sharers of the 
then existing mahal, then it appears to me that it can no more 
exist in favour of others after the mahal and that particular co- 
parcenary body have been destroyed by perfect partition than 
any other custom can continue after the class among which it 
has always prevailed has perished. On the o.her hand, it is 
possible to imagine a custom of pre-emption which does not 
depend upon the continued existence of the undivided mahal and 
its co-parcenary body. A custom in favour of the brothers, or 
other near relatives of the vendor, might be an instance. Again, 
when a settlement officer records a custom of pre-emption in the 
wajib-ul-arz of a new mahal created by perfect partition of an 
old one, what is that custom ? It cannot be something absolute- 
ly new, or the word custom would be a misnomer. It must 
therefore be something which existed before the new mahal and 
before the partition, something therefore which existed in the 
time of the old mahal, which has survived the partition, and 
which is recognized as still applicable within the new mahal. 
In one of the oases cited to us, and no doubt in a great many 
other oases, the settlement officer simply copied verbaUm in the 
new wajib-ul-arz the pre-emption clause of the old one. This 
im^a that the old custom thus continued is regarded as a custom 
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oftheco-sharers, still applicable to all who, notwithsfandiag the 
p rtition, stand in the relation of co-sharers, not a custom neces- 
sarily confined to co-sharers while members of tho co-parcenarr 
body of the old undivided mahal. For these reasons, the decb 
sums which treat the .juestion of the effect of a perfect parLn 
upon the pre-emption clause as capable of an absoluteLd in 
variable answer appear to me to be based 
At the same time; it would be a misi 
deciding whether a contraot 
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imphVs that the co-parceners desire to preserve and »nf t i 
troy their mutual connection, and is Ji,nd LT t®” 

after that connection has been severed h ^ r inapplicable 
Lastly, what is a perfect partition Tf ^ A 
107 of the Act as « the cbV^l r 

• mahals.” Us obieot is the p ° ^ “ore 
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ly, thereby bringing liability for their ar revenue regular- 

of the mahal:’’ Abdul Ho ^ ^ w °0“sharers 

Md p«aiio„ is the p„cese rtieh entbleTtl f ^ ^ 
therefore primd facie unJikoIv th.t ®oparate. It is 

co-sharers should intend that pre-emptiof t 
tinclion between the co-parcLr / implies the dis- 

after a partition by which that . continue 

unlikely, as pointed ^ 

Singh, that a custom -recolw if ! ' 
bore Its natural and, from a Hindu pobt^of™^ village 

an undivided village and an undivided i, 7)?^’ P^oper form of 
c.b!e‘-wh.nH.e «la.io„s”f “f ’'»“!<> be appli- 

perfect partitiee p)a« ‘ f” when 

•ad provided for one set of eiln„,t“ ® 

.1 p. m. (» (189S) w„uj s 


1899 


SiHaH 

ICalka 

SiKGH. 




ihh 


^ m 


m 


% 

• ^ * 


i 



I>AZ0AmA^ 

SXN(3tS 

«?. 

Kaidka 

Siisr<3tH. 

8trae?ieVi 

a j. 


the isdiah law BEPOB-ra, [vOL. XXII. 

provides when these circamstances have been wholly altered.” I 
also agree with the learned Judges who decided Fa* v. 
Nmn Singh that « it would require very strong evidence to 
satisfy us that after shareholders in a mahal have applied for and 
obtained partition and consequent separation of their interest from 
other shareholders i.i the mahal, they intended that the other co- 
sharers from whom they had separated their interest should be 
entitled to come in and pre-empt in the new mahal, and become 
again their co-sharers.” Some of these considerations obviously 
do not apply where the right is claimed after partition by persons 
who, having been co-sharers in the undivided mahal, are still 
co-sharers with the vendor in one of the separate mahals Parti- 
tion has not, as regards them, made so radical a change, they 

though by a new bond ; there is 
stiU the distinction between them and strangers which it is the 
object of pre-emption to preserve. The inference which I draw 
IS that while it depends in every case on the particular circum- 
stances and especially upon the terms of the particular waiib-ul- 
arz, whether or how far pre-emption can be claimed under it 
after a perfect partition, there is a strong presumption against 
when V P-0=» who „0 L 1.0^ 
of lb, v,nd^. Wh.r. lb, tagooj, „f ft, 

ambiguous, this presumption may be decisive. 

The earliest case which was cited to us is Motee Sak v Mus- 
QoUee (1).^ The terms of the wajib-ul-arz are not stated 
m e report, and it does not appear whether the claim for pre- 
emption was based upon contract or upon custom. The judgment 
contains this passage :—«]Srow, an essential condition of the exist- 
ence of a right of pre-emption is that the parties claiming such 
a right Aall be co-parceners in the same estate as those against 
w om the claim is made, a relation between the parties which is 

extm^ished by the very operation of partition and the separate 
proprietorship thereby established.” I infer that the waiib-ul- 
arz in that ease confined the right of prG-emption to co-parceners 
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of the veBdor^ and that after the partition the plaintiff was not 
such a co-pareener in one of the new mahals. Upon that assump- 
tion the decision was no doubt right. If, however, the passage 
means that, whatever the terms of the wajib-nl-arz, no one can in 
any case successfully claim pre-emption who is not a co-parcener 
of the vendor, it is, in my opinion, too widely expressed. The 
unreported case of Abdullah Khan v. Halimunnissa (F. A. 
No. 69 of 1882) is cited in Shiam Sander v. Amanant Begam 
(1) as laying down the rule that, despite the pxrtitlon of a village 
into separate mahals, the existing wajib-ul-ar^ at the time of 
partition must be presumed to subsist and govern the separate 
mahals until it is shown that a new one has been made. No such 
proposition is to be found in any of the three judgments succes- 
sively remanding the case, nor in the judgment finally disposing of 
the appeal. The precise terms of the pre-emption clause do not 
appear from the paper-book, but it was a contract giving the right 
to sharers or ^^owners.^^ The plaintiffs did not, after the 
partition, own any share in the new mahal in which the property 
sold was situate. The remand order of the 22nd April, 1884, 
contained this passage: — ^^In our opinion the wajib-ul-arz, never 
having been withdrawn, is still binding, and the plaintiffs-appel- 
lants are entitled to come into Court to enforce its terms, if 
they can show themselves to be, and this is admitted that they 
are, co-sharefs in the villages of Khiishalpiir and Majri.^^ As, 
however, the High Court apparently accepted the lower Courtis 
finding on remand that the villages in question had not been 
partitioned in the manner and with the formalities required by the 
Land Revenue Act, I cannot regard that case as in&truotive. The 
next case is Gokal Singh v. Mannu Lai (2) decided by Petheram, 
C.J.^ and Mahmood, J, in 1885. The pre-emption clause is not 
set out in the report, but apparently it contained a contract, 
and gave the right of pre-emption to persons described in the 
report as « shareholders or partners in the village/^ 
but in the Subordinate Judge’s judgment as co-sharers ” or 
(1) imi) I. Ii. B., 9 All, 234 1 at p. 338. (2) (ISSS) I. L. B., 7 AH , 773* 
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eo-papcenerB.« In the undivided village the two plaintiffs held 
^ a one-ttod share, and the vendor and another person one-third 
each. There was a perfect partition by whioh each one-third 

After the partition, therefore, the plaintiffs were still co-sharers 
but no one was a co-sharer of the vendor, who was the sole »ro- 
pnetor of one of the separate mahals. The sale to which' the 
suit related was of the whole of that mahal. The judgment of 
Petheramaj.,^ appears to have been based, first on the use of the 

word village as distinguished from « mahal,” and secondly, 

on the view that the word “ shareholder,” « partner” or the like 
would notwithstanding the partition, still apply to persons living 
in the village and sharing in the common use of roads, drains 
and other public things. This interpretation of the word share- 
holder as referring not to proprietary interest but to residence and 

Pe LmL C J dlT simply concurring with 

Petheram, C.J delivered a separate written judgment, which appears 

to have escaped the Reporter’, notice. He apparently held that the 

partition was not « perfected” or complete so as to oousHtutl 

e separate mahals until anew w,jib-ul-.arz had bean framed 

for each divided portion of the original mahal. So far as I know 

Werheld The learned Judg^ 

rther held that the pre-emption clause of the old wajib-ul-arz 

force. The mere apportionment of revenue and the dissever- 
ance of the liability to that revenue could not, ipso facto defeat 
a covenant relating to pre-emption entered into by all theco- 

IfZ'te fTl! f""? which covenant ran as an incident 

In the tc“'d 1 r by them before such partition, 

n the second place, the terms of the pre-emption clause of the 

ji -u -arz speak not of the co-sharers of the mahal bnt of the 

I a^, and the distinction between these two terms seems to me 

by. the tamed a “f Jes77 

rt .ppe™ to nte ,ta, fa whole pM;, , 
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‘ their suit, were co-sharers of tlie village 

the te depended on whether 

p % 5 tion clause meant by co-sharers of the viila<^e all oersons 

owning shares within any part of the village area or all^whose 
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j divided, were entitled to pre-emption. If it had the 

j mg, neither the plaintiflfs nor anyone else were entitled 
I emption, for the class of co-sharL of th« -ii ^ P”" 
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™j.h-ul-arswa,f™a^ Anew 

emption to the oo-sharers of that mahal but Mt irtt “ "''P'*- 

the pattls remaining with the original Lhal 
property, part of which was in tL n . , of 

p.«iB. A co-sharer in Toi ‘atTT'^ "'' “‘i” 

-for pre-emption, .iin':‘Sm“L"l“s‘'‘' ”T““’ 
property sold as was situate in rt/ , the 

pleaded that, according to certain rulingl oTtht' ^®^®“dant 
pre-emption could not be maintained i ^ ^ for 

properly soli The plea was oveLedTS'a^^Tf 
aegtonnd that as the suit inchded ,11 tK ^ <•“ 

tte plaintiff was <»titled lo pre-e^l the 

“.pplicble. Mahmood, J., Bold tbe ,S^‘7‘^ ‘ 7 ® 

fi) fissfii T T n .. * * partition 

W (1885) 1. 1, s., 7 All., 720. 
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■ holders of the m i to pre-emption only affected tbe share- 
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who separated f], shareholders and their property 

mahal. The pi . * t^eh property by forming a separate 

pre-emption ne i'” ! after the separation, exercise no right of 

separated, nor respect of shareholders and property so 

right of'pre^ ^***^*-^^ the separated shareholders exercise any 
remaining in the plaintiff and his property 

noticeable that n separatedd^ It is 

partition affeet i f'SSestion appears to have been made that the 
to pre-empt tl P^'^iatiff’s right under the old wajib-ul-arz 

newmahal” T, ®i*“ate in what was called*^ the 

the "old mah< j ,, t^e partition not as destroying 

detaching fro ^ andivided mahal— but as merely 

one of its patti converting into a new and separate mahal 

Land Bevenu^’ however, from the definition in the 

mahal into tw^ partition as “ the division of a 

mahals were « mahals,” that after the partition both the 

had disanpeared^''"''' co-parcenary body 

each with a substituted two new mahals, 

m that view co-parcenary body of its own. Whether 
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1899 was to exclude property in the new mahal from the operation 
Dalsawas wajib-ul-arz, and to place it under the new wajib-ul-arz 

SissH which gave the plaintiff no right of pre-emption. Oldfield, J., 
Kama without referring to the new wajib-ul-arz, held as to the ’old 

' one that “ the condition as to pre-emption only affected the share- 

straohig. holders of the mahal so long as they remained shareholders,* and 
ceased to have effect upon those shareholders and their property 
who separated themselves and their property by forming a separate 
mahal. The plaintiff could, after the separation, exercise no right of 
pre-emption against and in respect of shareholders and property so 
separated, nor could the separated shareholders exercise any 
. right of pre-emption against the plaintiff and his property 

remaining in the mahal from which they had separated.” It is 
noticeable that no suggestion appears to have been made that the 
partition affected the plaintiff’s right under the old wajib-ul-arz 
to pre-empt the property not situate in what was called “ the 
new mahal.” The judgments treat the partition not as destroying 
the «old mahal ”-that is, the undivided mahal-but as merely 
detaching from it and converting into a new and separate mahal 
one of its pattis. It follows, however, from the definition in the 
Land Eevenue Act of perfect partition as « the division of a 
mahal into two or more mahals,” that after the partition both the 
mahals were « new,” the old mahal with its co-parcenary body 
had disappeared, and for it were substituted two new mahals 
each with a separate co-parcenary body of its own. Whethei 
in that view the right of pre-emption given by the old waiib-ul- 
arztothe co-sharers of the original undivided mahal could be 
claimed by a co-sharer of the larger of the two mahals into which 
it was .divided, was a question not considered by the Court. In 
^iam Sundw v. Amanant Begam (1) decided by Straight and 
Tyrrell, JJ., m 1887, the pre-emption clause was described as a con- 
tract. At the time when the wajib-ul-arz was framed, the plain- 
tiff was a co-sharer with the vendor in the three villages to which 
It related. It gave a right of pffe-emption to “shareholders” 
(1) (1B87) I. Ii. B#, 9 All*, 2B4h 
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bnt no new wajib-ul-arz was mace. Tbo iurtoments do not 
discuss tli6 terms of tlio wtIIK i i ^ i • i 

•based Thev atif ft ‘ -arz upon win Ji the claim was 

based. They state the question for decision as « whether this 

- parhtion having taken place, the conditions of the wajib-ni-arz 
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(2) (1888) I. L. B., 11 All., 2S7, 
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1899 ligtt on the subject. There was no question of the application 
Dasq-anjah partition of a wajih-ul-arz framed for an undivided mahal. 
Singh There was a perfect partition of a village into two separate 
Kasha mahals, for each of which a wajib-ul-arz was fiamed. The 

' suit was based on one of those wajib-nl-arzes ; it was brought by 

Strachy, a co-sharer in the mahal, though not in that patti of the inahah 
in which the property sold was situate ; and the question was 
whether, according to the pre-emption clause, such a co-sharor was 
entitled to preference over the vendee who was a co-sharer in a 
patti of the other mahal. The judgment was based on the terms 
of the wajib-nl-arz, but it contained this passage : — “ It must be 
distinctly understood that this view of this particular wajib-ul-arz 
in no Way ignores any other decision that may have been passed in 
cases where one wajib-ul-arz having existed for the purpose of a 
common village area, and that village area having been divided 
into separate revenue areas, and no new wajib-ul-arz having 
been drawn up, such wajib-ul-arz has been held to apply generally 
to the new area. The principle upon which that view of the law is 
based is to be found stated in the case of GoJeal Singh v. Mannu 
Laly and this principle, which is further elaborated in another 
ruling at page 720 of the same volume (Jai Prasad v. Mahahir 
Bai) is that this pre-emptive right runs with the land, and the 
division of that land for the purposes of the revenue in no way 
affects any covenant or agreement existing between the co-sharers.” 
That is, in my opinion, a misleading description of the effect of 
perfect partition, an inaccurate account of the case of Qokal Singh 
V. Mannu Laly and a most extraordinary misconception of the 
judgments in Jai Prasad v. Mahahir Bai, The learned Judges 
in the latter case did not elaborate any principle stated in the 
fc^cr, and, so far from holding that the pre-emptive right ran 
with the land and that partition did not affect any agreement 
between the co-sharers, held, as nearly as possible, the very reverse. 

In Bamjiawan Sahu v. Baturaj Singh (1) decided by 
Straight and Tyrrell, JJ., the question was whether under the 
(1) Weekly ISTotes* 1880, ;p, SL 
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wajib-ul-arz of an nndivided village, whicli gave rights of pre- 
emption to “ CO- sharers/’ the plaintiff as a co-sharer of one only 
of the two separate mahaib into which the original mahal had been 
divided, couid pre-empt property in the other. No new wajib-ul- 
arz had been framed. The loarnod Judges held that “ the right of 
^re-emjition was one created by agreement between the co-sharers 
of the village, and constituted a covenant which attached to and 
ran with the land. The mere fact that for purposes of revenue 
the village has been divided into two revenue-paying areas does 
not put an end to that covenant, which still attaches to all the 
land which formed a part of the original village unit, and will 
until it is abrogated. In support of this view, we may refer 
to I. L. E., 7 All., 772.” J cannot agree either with the concep- 
tion of pre-emption as a covenant running with the land, or 
with the conception of a perfect partition as an exclusively fiscal 
operation involving no material change in the pre-emptor’s status 
as a co-sharer, or with the view that either conception is sup- 
ported by Ookal Singh v. Mannu Lai. To describe pre-emption 
as a covenant running with the land is to misapply a technical 
term of English real property law. To describe perfect parti- 
tion as concerned exclusively witn “purposes of revenue” is 
to ignore half its effect. In Abbas Ah v. Ghulam NaU (1) 
Knox, J ., held in substance that the partition of a village consist- 
ing of a single mahal into two separate mahals, in one of which 
the plaintiff and the vendor were co-sharers, and in the other the 
vendee was a co-sharer, did not render the previously framed 
wajib-ul-arz inapplicable, and that under it the vendee was ei^ually 
entitled with the plaintiff as a co-sharer of the vendor. The 
learned Judge did not discuss the effect of the word which he 
translated “shareholder,” but merely observed that the case was 
one in which the principle which should guide the Court was that 
contained in Goical Singh v. Mannu Lalj and in another case 
which does not seem very applicable. The circumstances of the 
next case, Mata Din y. Mahesh Prasad (2) were peculiar. There 
(l) Weekly Hates, 1891, p. 187. (.2) Weekly Hote*^ 1892, p, 100. 
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single mahal, and 
a to “ hissadaran ” 
irers'") not of the 
aauza.” Tliere was a perfect partition 
m dials, for each of which a new w.ijib- 
pre-emptiou clause was copied 
■aiz. At that time one of the 
a single owner. Upon the sale of 
pre-emption was brought by a 
■ of the new mahals. 
iintilf was entitled to 
i, notwithstanding the 
was not a co-sharer of the vendor in 
property was situate. Although the judg- 

. , previous cases, it treats the question 

as strictly one of the intention of the parties to the contract 
contained in the wajib-ul-arz. Tne learned Judge held that, from 
he use m that wajib-ul-arz of the expression “co-sharcrs of 
the mauza” as distinguished from the mahal, from its exact 
reproduction of the pre-emption clause of the wajib-ul-arz of the 
undivided village, and from the circumstance that when the 
new wajib-ul-arzes were framed one of the new mahals belonged 
to a single owner, it was to he inferred that the parties to those 
instruments intended to preserve the right of pre-emption on its 
original footing as a right to be enjoyed by all who were 

formerly co-sharers of the mauza, notwithstanding the partition 

It was as if each new wajib-ul-arz had said, “the right ofpre-’ 
emption shall belong not only to the co-sharers of this mahal 
but to all persons who, prior to the partition, could have claimed 
pre-emption under the old wajih-ul-arz as co-sharers of the 
undivided mauza.” In other word=, they desired to confine the 
effect of the partition as nearly as possible to « fiscal purposes 
ffltothe payment of Government revenue,” and to retain some 
distinction between the old co-parcenary body and total ston- 
gers to the village. Whetlier Mr. Justice Mahmood’^ 
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in that particular case were correct or not, I cannot doubt that 
his method of deciding it upon the construction of the contract 
contained in the -wajib-ul-arz was the right one. 

In Angan Lai v. Saomdulniosa (S. A. No. 1249 of 1892), the 
question was discussed in the judgment of Tyrrell and Blair, JJ., 
remitting certain issues on the 29th June 1894. The claim for 
pre-emption was based on the wajib-ui-arz of a mahal consisting 
of 12 biswas only of a mauza. In that mahal the plaintiff and the 
vendors were co-sharers. The wajib-ul-arz gave the right of pre- 
emption by contract to sharers ( sharkai ) in the mahal. There 
was a perfect partition by which the 12 biswas mahal was divided 
into four separate mahals. In one of these, in which the property 
in question was situate, there were several co-sharers, including 
the vendors, but not the plaintiff. Of another of the four, 
the plaintiff was the sole proprietor. No new wajib-ul-arz was 
framed. After the partition, the vendors sold some of the land 
in their new mahal to a stranger. The plaintiff sued for pre-emp- 
tion on the basis of the old wajib-ul-arz. I think there can be 
no doubt that the suit was rightly dismissed. The plaintiff was 
not a sharih or sharer in the mahal, within the meaning of the 
wajib-ul-arz. The class of sharers in that mahal had ceased to 
exist with the mahal itself. The plaintiff was not even a sharik 
or sharer in the new mahal in which the property sold was situate. 
The Court distinguished Gokal Singh v. Mannu Lai, Kuar Dat 
Prasad Singh v. Nahar Singh, Ramjiawan Sahn v. Batura j 
Singh and Abbas Ali v. Ghulam Nabi, on the grounds that in 
those eases the mauza and the mahal were originally conterminous ; 
that in them the wajib-ul-arz gave rights of pre-emption not to 
co-sharers in the mahal bat to shareholders in the mauza, and that 
therefore the right there survived the partition of the mahal into 
separate mahals for which no new wajib-ul-arzes were framed. 
In Ghwe V. Man Singh (1), decided in 1895, the wajib-ul-arz 
of a village forming a single mahal gave the right of pre-emp- 
tion to “hissadaran deh,^’ the same expression as is used in 
{!> (1895) l.L,38.,17AU,,226. 
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the wajib-iil-arz; ia the present ease. There was a perfect parti- 

tion of the village into three separate mahals, and for each mahal 
Was framed a new wajib-ul-arz which gave no right of pre-emp- 
tion to sharers in the other mahals. A suit for pre-emption based 
on the old wajib-ul-arz was brought by a co-sharer of one of the 
separate mahals to avoid a sale of land situate in another of them. 
Two <][uestions arose. Tne first was whether the new wajib-ul-arz 
was prepared in accordance witli law so as to govern the rights of 
the parties. The second was whetner the old wajib-ul-arz was 
still operative, notwithstanding the partition, and whether the 
plaintiff was entitled to pre-emption under its provisions. Upon 
the first question, the Court held that the new wajib-ul-arz was a 
valid document, and that, as it gave the plaintiff no right of pre- 
emption, the suit failed. Upon the second they held that the 
plaintiff could net, after the partition, successfully claim pre-emp- 
tion on the basis of the old wajib-ul-arz. In reference to the 
argument for the plaintiff based on the words Mssadar deh ” 
Mr. Justice Kmox made the following important observations 
“ We are dealing with a village which bears a Hindu name, 
the parties before us are Hindus, and the custom, if there be one' 
of pre-emption, in so far as it extends, is a custom superseding 
general law. In examining the terms in which it is recorded, we 
cannot forget that it was recorded at a time when the village bore 
its natural, and, from a Hindu standpoint, proper form of an 
undivided village and an undivided mahal. The term « hissadm 
<kh " as then used would apply to all who could claim to hold a 
share in land within a well-defined ring-fence in which all were 
shareholders, and at a time when there existed no intention of the 
village brotherhood being separated or the land being broken np 
into distinct parcels, in which some only and not all the village 
brotherhood would hold a share. It is more than difficult to say 
that those who then made* the record would have recorded that the 
custom was one which should prevail when the relations of persons 
and property then subsisting had undergone such a radical change 
as necessaxEy ensues when perfect partition takes place.’' 
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Tlie learned Judge proceeded to distinguish Gokal Singh v* 
Mannu Lal^ Mata Din v. Mahesh Prasad^ Kimr Dat Prasad 
Singh v. Mahar Singh and Shiam Sundar v. Amanant Begam^ 
with reference to the special circumstances of those cases. He 
concluded as follows: — The result then is that the document 
iipcTn which the respondents ba^je their right, and which was the 
only evidence which they produced in support of that right, is a 
document prepared at a time when circumstances wholly different 
from those now in existence prevailed, and which never contem- 
plated the existing state of things. We are not prepared to hold 
that it is sufficient to establish that the custom which did prevail, 
if there be such a custom, can be held to be a custom governing 
and ruling the parties in the new and altered state of things. 
Mr. Justice Aikman, after holding that the new wajib-nl-arz 
would supply a sufficient answer to the suit, expressly stated that 
this would be enough to decide the case. What follows is there- 
fore obiter. He proceeded to discuss the question whether after 
a partition an owner of land in one mnhal can assert a right of 
pre-emption when a sale is made of property situated in another 
mahal.^^ After observing that it had never been held that a 
right of pre-emption disappears with an imperfect partition, 
he referred to Motee Sah v. Musammat Ooklee and Jai Bam 
V. Mahabir Bai in support of the view that it is different in 
the case of perfect partition.-^^ He dissented from the decision 
in Qohal Singh v. Mannu Lai and expressed the opinion 
that unless at the time of partition a right of pre-emption is 
specifically reserved by the co-sharers in respect of lands lying 
in the other mahals, such right of pre-emption is not to be 
presumed from the mere fact that, when tlie village formed but one 
mahal, the co -sharers had pre-emptive rights against each other. 

I agree that there is no such presumption, but in deciding 
whether the right has been established the terms o( the wajib-ul- 
mz and the state of things existing when it was framed, as well 
as ffiat existing at that time of partition, must, I think, be con- 
sidered. However; there is nothing in Mr. Justice Aikman’s 
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f of fact or consiclerafions as to what k probable in given circum- 
stances, but as g, ving a general ansv er in the negative to the one,- 
tion whether a wajib-ul-arz which was prepared at a time wlien 
the^i Lage out of which two separate maJnils have now been 
carved by periect partition, and tor each of wnich separate mah.is 
no w.ajm-u -arz of any hmd has been Iramed, governs the co- 
Sharers in the two new mahals upon a ipiestion of tne right of pre- 
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was sole proprietor of tlie 15 biswas mabalj and his only connection 
with the other was that he owned in it certain rent-free land. 
His main defence to the suit was that the plaintiffs had no prefer- 
ential right because he was himself a ‘‘co-sharer in the village” 
within the old wajib-ul-arz, notwithstanding the partition. The 
High Court held in substance (1) that the old wajib-ul-arz and 
the old custom still remained in force in so far as they were not 
inconsistent with the state of things created by the partition, (2) 
that as in consequence of the partition the defendant had ceased 
to be a “co-sharer in the village ” with the vendor, and was not 
a co-sharer in the 6 biswas mahal, he had not equal rights with 
the plaintiff-=i, and (3) that the plaintiffs were entitled to pre- 
emption under the old wajib-ul-arz. So far as this decision 
rejected the defendant’s claim to the right of pre-emption, I have 
no doubt that it was right. But what about the claim of the 
plaintiffs? The Court in decreeing the suit assumed that the 
plaintiffs, at all events, were entitled to pre-emption under the 
old wajib-ul-arz, notwithstanding the perfect partition. Appa- 
rently they assumed it because the plaintiffs were admittedly 
co-sharers with the vendor in the 5 biswas mabal in which the 
property sold was situate. In other words they took for granted 
that co-sharers in one of the separate mahals were “ co-sharers in 
the village ” within the meaning of the wajib-ul-arz. It is likely 
enough that they were right, but they do not discuss the question. 
All depends on what the wajib-ul-arz meant by “ oo-sharers in the 
village.” If it included all persons who might thereafter be co- 
sharers in any part of the village, the decision was right. Iff* 
meant all persons who were co-sharers in the entire undivided 
village for which the wajib-ul-arz was framed, the decision was 
wrong, for the plaintiffs, after partition, were no more co-sharers 
of the village in that sense than the defendant vendee. As a matter 
of fact the only co-sharers in the village at the time when the 
Wajib-nl-arz was framed were eo-skarers of the undivided village. 

In the present case the whole question is, in my opinion, 
whether a hmadav has transferred his share within the 
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of the wajib-ul-arz, and whether the plaintiff is a Aissadar deh 
within the fourth category of pre-emptors. Taking first the word 
deh, it is, I think, virtually equivalent to mauza. It means a 
village in the sens^ of a definite local area, the actual village, with 
the lands belonging to it : Wilson’s Glo sary of Judicial and Eeve- 
nue Terms, p. 141, Elliott’s Supplementary Glossary of Terms 
used in the North-Western Provinces, Yol. ii, p. 283. It does 
not mean a mahal, and has no ne^escary reference to the fiscal 
unit. So far I agree with the arg iment on behalf of the plaintiff. 
The next question is, what is a hiemdar of the village? The 
learned pleader contended that Mssadar did not here mean a 
co-sharer ” of a mahal in the sense i r which that term is used 
in the Land Revenue Act, but mei^ly ^Ghe holder of a share.” 
He argued that if co-sharers, in the sense of persons owning 
shares in the mahal formed by the undivided village, ha 1 been 
intended, some such word would have been used .is “ s’t 
mahal,” the term used for eo-sharers in the official vernacular 
translation of the Land Revenue Act, or ehe sharik-i-kissa” 
He laid stress on the expression “ malihan skarik khata ” in the 
third category of pre-emptors mentioned in the wajib-ul-arz as 
indicating that, where jointne-s of interest wis signified, the word 
shank ” was employed. According to this argument, a hissa- 
dar deh merely mean', one who owns or holds a share within the 
area of the village. If tliat is the meaning, then, notwithstanding 
the partition, the plaintiff is entitled to pre-emption, for the deh or 
village still remains, and he is still a Mssadar, or owner of a share, 
within its area. On the other hand, it was contended for the 
defendants that Mssadar means not merely the owner of a share, 
but a co-sharer,” and that Mssadar deh means a co-sharer of the 
entire village for which the wajib-ul-arz was framed. If that is 
the me.ining, then, as the effect of the perfect partition was to des- 
troy the class of Mssadaran deh altogether, neither the plaintiff 
nor anyone else can now claim pre-emption as a member of it. 

^ Tho result of the argument is, I tiiuk, lo show that the word 
hmadaf taken by itself, and without reference to any context^ 
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is ambignons. In Wil-on’s Glo-sary it is translated “ a share- 
holder, a sliirer, a co-piroencr, o le who piys his share of revenue 
to a 2 imiiul ir or to the St vte. ” Mr. Diirga Charan h is pointo I 
out in the written statement of one of the clofen hints an 1 in the 
deposition of a witness instinces of th" desenption of perso is es 
/lissadars of the village Serii Sitain, though, since the pirtition. 
no one has been a co-shirer of the entire villige. All dejiend,, I 
thinlx, upon the context. There are two main consider itions 
which have led me to the oondusion that in this wijili-ul-arx 
hissadar deh means a co-sh iror of the undivided village for which 
the w.ijib-ul-arz was frimed. The first is tint the word ‘*Jnssa~ 
dar” as used in the finrtli category of pre-emptors must be 
construed in the same sense as the same word in the opening 
words of the clause if any hisnndfir wishes to trvnsfer his 
share (apTia hissci),” The word “ hissddaT” is there used 
without the word deh. Considering that a wnjih-ul-arz is framed 
under the Land Revenue Act for a raahal, and that its chief 
purpose is to record the usages of co-sharers of the mahal in the 
sense of the Act, I tliink there is a strong presumption that 
the word “ Aissadoir ” when us-'d in such a do ument means, in 
the absence of other expressions implying a different meaning, 
a co-sharer in that sense, a person jointly and severilly re- 
sponsible to Government for the revemne for the time being assessed 
on the entire mahal for whuh the wijib-ul-arz wan frimed, and, 
in cases of zamindari tenure, hiving a joint and undivided share 
in the whole of that mahal. The opening worls of the clause 
mean therefore, in my opinion, “ if any co-sharer of this mahal 
Mishes to transfer his share therein.” If so, the subsequent 
words “ hissadaran deh ” mean “ co-sharers of the undivided vil- 
lage,” not “ owners of shares in any subdivi-ion of the vil- 
The second eo isi 1 ‘ration is this, W^e are interpretiiw 
and ipplying a part cnlar custom of which the plaintiff cliims the 
benefit. In coiwideri ig who is entiti yl to the benefit of a custom 
it is essential to see who are the,. persons among whom it has 
jn fact habitually prevailed. It cannot be claimed by anyone 
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■who is nof o memlx:r of the class tbos clcterminod. Kow there can 
be no doubt as to -s^Intwas the class of persons who at the time 
when the w.ijib-ul-ar;5 w.xs fi imed, Iiabitu !ly exert ised tlie tight 
of pre-erni)tion by virfno of the ca4om. They wore the co-s’uirors 
of the iimlividod maiial width the village Sord Sit.im then formed 
,and no others. There w.as no disfinttion botwten slnreholders in 
the Milage and oo-sharers of the entire vilhg ' ; there was only a 
single class of co-sharers. That is the only class among whom 
the enstom aotnally prov-’iled, and to whom therefore the right 
belonged- It is now sought to apply the enstom for the benefit 
of the plaintiff, who stands in a totally different rilation to the 
village, to the vendor, and to tlie property sold. He is not a co- 
sh irer of the entire village. He is not a member of the class who 
exercised the right of pre-emption at the time when the custom 
was recorded. He is a member of a cliss which only came into 
existence through the partition — persons who have shares in a 
particular snb-division of the village. He is not ex’en a co-sharer 
of the vendor. To allow him to pre-empt under the old wajib- 
iil-nrz would he, in my opinion, to change the custom while pro- 
fessing to a]>plv it. 

For these reasons I am of opinion that the sale which the suit 
seeks to avoid was not a transfer within the meaning of the wajib- 
ul-arz, that the plaintiff is not entitled to pre-emption as a his- 
sadoT dell, and tliat bis suit and this appeal must be dismissed with 
co«ts in all Courts. 

Kkox, J.— I concur in all that the learned Chief Justice has 
written, and have nothing more to add. 

Btjrkitt, J . — I am of the =ame opinion. 

Banerji, j. I have arrived at the same conclusion as the 
learned Chief Justice. 

A claim for jre-emptioa not founded on Muhammadan law 
must be based on custona, or contract, or both. A wajib-ul arz in 
so far as it relates to pre-emption, is the record of the custom 
of pre-emption which prevails in the villige or mahal, or of 
the contract by which the co-sharers have agieed to be bound : 


ip 
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when therefore a wajib-ul-arz is referred to as the foundation 
of a claim for pre-emption, the real basis of the claim is the 
custom or contract which is evidenced by the wajib-uI-arz. 
Even if the wajib-ul-arz Las b'^come inoperative as a part of the 
record-of-rights, it does not necessarily follow that the cusfom or 
contract embodied in it has ceasnl, and that a suit cannot be 
brought upon the basis of such custom or contract. It seems to me 
that the conflict ofopiuion which arose in the numerous cases cited 
to us at the hearing and considered in detail by the learned Chief 
Justice was to a great evtent due to the fact that in many of those 
cases the provisions of the wajib-ul-arz vero treated as representing 
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contract on which the claim for pre-emption is based, and whether 
the custom or contract can apply to the altered state of things 
which has come into existence since a perfect partition has been 
effected. 

In the case before ns the wajib-nl-arz which was referred to as 
'the basis of the claim professes to be the record of a custom and 
not of a contract. What we have to consider is whether under 
that custom the plaintiff has a preferential right of pre-emp- 
tion. It is admitted that the plaintiff does not belong^ to the first 
three classes of pre-emptors mentioned in the wajib-ul-arz, nor 
does he come under the fourth category. Since partition he has 
admittedly ceased to be a co-sharer of the vendor. He no doubt 
holds a share in the village. But, in my opinion, the true con- 
struction of the custom as recorded in the wajib-id-arz is that it 
is only such a shareholder as is also a co-sharer who has the 
right of pre-emption as a pre-emptor of the fourth class. At the 
time when the wajib-ul-arz was prepared all the shareholders 
were also 00-sharers. The custom which was embodied in the 
wajib-ul-arz evidently had reference to that description of share- 
holders. Therefore by virtue of such a custom the jdaintiff, A?ho 
is the holder of a share in the village, but not a co-sharer of the 
vendor, has no right of pre-emption and his suit has been properly 
dismissed. I would dismiss this aijpeal with costs. 

Aikmast, J. — The question raised in this appeal is whether, 
when no new wajib-ul-arz has been prepared on the perfect par- 
tition of a mahal, a claim for pre-emption can be maintained on 
the basis of the old wajib-ul-arz framed for the former mahal, 
which has by partition been broken up into two or more 
I agree with the learned Chief Justice in holding that it is 
incorrect to say that upon partition the former wajib-ul-arz neces- 
sarily disappears or ceases to exist. If a fresh wajib-ul-arz is 
prepared for each of the new mahals the old wajib-ul-arz is there- 
by superseded, but until this is done the old wajib-ul-arz must be 
considered as in force, but only so far it is applicable to the 
altered state of things. 
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1899 The cases in this Court which held that, because, under a wajib- 

Daisawak partition there had been a right of pre-emp- 

SiNflH tion amongst those who were tlien co-sharers of the village, the 
Kaika same right subsisted after partition amongst those who owned 
Sn^H. shares in the diliereut mahals of the village, lost sight, it appears 
Aihman,J-. to me, of the material alteration in the circumstances brought 
about by the partition. 

Where the wajib-ul-arz of an undivided mahal, whether recit- 
ing a custom or embodying a contract, lays down that a right of 
pre-emption prevails amoiigbfe the bhareholders ” of the maiial, it 
refers to a body of men between whom tnere is this common bond 
that they eacn own a Iractionai share of an mkger made up of all 
the sliarea held by each, in virtue of which ownership tuey incur 
reciprocal liabilities and are entitled to reciprocal rights. When 
this common bond has dhuppeared it cannot be assumed that the 
reciprocal rights and liabilities which formerly exibted are still in 
force. Whei*e the old wajib-ul-arz recites the existence of a cus- 
tom amongst a body of men between whom a common link sub- 
sists, I do not see how, after a perfect partition, it can reasonably 
be held that the custom continues to pie vail amongst those 
between whom that common link is no longer in existence. 
Wheie, however, the wajib-ul-arz embodies a contract, 1 concur 
with the learned Chief Justice m holding that the question 
whether, in the altered state of things, the contract is atiil in 
force, must depend on the language of tne old wajib-iil-arz. It is 
quite conceivable that the old wajib-ul-arz might set forth an 
express agieement that no future paitition would destroy existing 
rights of pie-emption. But where there is no such express con- 
trcLct, and the old WAijib-ul-arz merely records a rigiit of pre-emp- 
tion as existing by way of a contract amougbt tliose who are /a^m- 
dar^of the village, the inlercnce is that tne language of the wajib- 
ul-arz refers to peisons who stand to one another in the mutual 
relation of owning shareb in the same integer* 

In the present case the claim oi the plaintiff was based on a 
clause iu the wajib-ul-arz which occurs in a chapter dealing with 
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the righte of co-sharers amongst themselves. According to this 

h r.r't <” “ t 
«e »e., i irii:”fa“.r“'T- 

prevailed amongst those wl I ^ 
toa of one undivided estat/ T ' fractional share or 

those between whom there is To held to subsist amongst 

ase the words of Oldfield, J — « tk. 

remained shareholdei-o 4 1 nianal as long as they 

pew by forlZZrl :T,T'’ ‘W' P- 

0 ™ TbepLMffa able 

and cannot therefore be held to'X '"i *5* 

AWnrtothewXtlXXd 
dJLVerhXer tlr ^^d^lTT/d”'* ™ 

With costs. ’ ^ ^ this appeal 


aff* 

iW 


I''. 


[899 


SXNGH 

Kalka 
Si van* 


Appeal dismissed. 


Sefo^e Sif Arfkv,r Sfracley, Xm„u m. . 

Mt. .Tufiiae Mair, Mr. Jmtice 'sanerii M "’X 

Justice AiJemar. BtirHU and 

BHAGWAOTA and othebs (PMinTirM) sttkhi a,. 

en™™ , *UAHI AM> otbsubs 

Similar mit harred hy Umiiafwr ^ ^ Mndu midow-^ 

hy sniseqnenf reeersioner not tUreln l!rrT r f®®*''*''’®®'-- Snif 

Idm-taUon. Act) section'? 7 .Vo. XF 

a-.Z<^that,wWe there are ae veraW l 120 . 

tl^e Hiada W toaa estate heM by a S^IT; «ader 

7" held to Claim through or derive to LlT 7"’ revereioBer 
o er happens to bo his father, bnt he derives .‘'’Tn/'”'’**’®’’’ ^ that 

owner. If, the refore, the right of the nelre T f«ll 

s 4 id-rihi?:d’ If 

/ AIL, 720; at p. ^so. 

5 *^- 7 ^ 
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to contest an alienation or an adoption by the widow is allowed to become 
barred by limitation as against him, this vrill not bar the similar lights 
of the subsociuent reversioners. Bern Pramd v Saj-dm B%h% (1), Mamphal 
V Tula Kwri Jumootin JDa^si/a Ohowdhram v Bamaioonderai 
m.sya OUmihran, (.1) and M Koer v SaMh Koerain 

(4) referred to. Chlmga.imm A^Uhmm v. Mofigavn (6) and Bershad 
Singh Y, Oh^dee jLoill (<3) dissented fiom. 

A minor plaintiff insliinfcmg a suit wliicli falls witliin article 120 of tlie 
second seliedule of the Indian Limitation Act, 1877, is not e\cluded from 
the benefit of section 7 merely because tbo light of some othei person thiongli 
whom ho does not cUim to sue foi similar relief has become time barred The 
"'light to sue"" mentioned in the thud column of Arcicle 120 means the right 
to sue of the plaintiff oi of some one thiough whom he claims. The "period 
of limitation’" mentioned in section 7 means the period oi limit ition for the 
mit^ which the pliintiff qi- some one through whom he claims is entitled to 
institute. S%ddhehmr Duit v Sham Chand Wmidmi (7), Mrino Megee Deha 
V. Bhoohmi Mogee DeUa (8), Gohind Coomar Chowdhrg v, Mwro OJmnder 
Chowdhrg (9) and Gohnd Chandra Sarma Mmoomdar y. Amnd Mohan 
Sarma Maaoomdar (10; lefeiied to. 

This wds a suit by (ortain plaintiffs^ wlio cldinioclj as tcv’OI'w 
siouers under the Hindu law, to get rid of the effect, as against 
their interests, of certain alienations of property which had been of 
their maternal grandfather, Kichpai, in his lifetime. The plaintiffs 
asked for a declaration, first, that an alienation made in 1876, by 
a Hindu^ widow, their maternal grandmother, Sabej Kunwar, in 
favour of one Musammat Hanso, was void as against the plaintiffs j 
secondly, that a further alienation made by Musammat Hanso in 
1893 to one Kirpa Bam was also void as against tbe plaintiffs • 
thirdly, that the plaintiffs were entitled, after the death of their 
mother, Musammat Mattra, to possession of the property in suit. At 
the time of the alienation in 1876 by Sabej Kunwar, the plaintiff’s 
mother, Musammat Mattra, was the nearest living reversioner. She 
became entitled to posses-sion of tbo property in 1889, when her 
mother, the widow Sabej Kunwar, died : she took no steps to 


(1) P. A. No. 33 of I8&8, decided 

February 4th 1892. 

(2) (1883) I.L.E.6A1I.,116. 

(8) (1876) L. R., 3 I. A., 72. 

(4) (1883) L. R., 10 I. A., ISO j S. 0., 
X« L*R»jii 10 Oalc.j 324. 


(5) (1890) I. L K., 14 Bom.. 512, 

(6) (1871)loW.R.,C.R,l. 

(.7) (1876) 23 W.E.,C.R,285. 
(8) (1874) 23W.B,C E, 42. 

{9> 1866) 7 W. R.. C. E., m. 

(10) (18e9)2B.Ii.E.,A.I.C,313. 
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question the alienation made in 1876. She was made a pro 
foTYnd defendant to the suit, and in her written statement she 
pleaded that she did not wish to qnesHon either the alienalion 
of 1876 or that of 1S93. The suit was brought in 1894, a’l the 
plaintiffs being then minors, represented, for the purposes of 
the suit, by their father, Jewa Earn, as guardian ad htem. 

The Court of first iu'-tance (Subordinate Judge of Agra), 
dismissed the suit as barred by limitation, holding that limitation 
began to run from the date of the alienation by Sabcj Kunwar in 

1876, and that the case was governed eituor by Article 120 or by 
Article 126 of the second schedule to the Indian Limitation Act, 

1877. The plaintiffs appealed and the lower appellate Court 
(District Judge of Agra) dismissed their appeal, holding the suit 
to be barred by either Article 120 or Article 126. The plaintiffs 
appealed to the High Court. 

Pandit Baldeo Ram, Dave, for the appellants. 

Article 126 of the Indian Limitation Act, 1877, is not appli- 
cable to this suit.^ That Article is applicable to a suit brought 
during the life-time of a Hindu or Muhammadan female by a 
Hindu or Muhammadan who, if the female died at the date of 
instituting the suit, would be entitled to have an alienation of 
laud made by such female declared to be void except for her 
life. In the present case, the female who made the alienation 
was dead before the institution of the suit. It has not been 
brought by a person who was entitled to possession immediately 
after the death of that female. The appellant’s mother, Musam- 
mat Mattra, is still alive, and she is the person entitled to 
immediate possession. She is a defendant to this suit. There 
is no Article in the Limitation Act applicable to a suit of this 
class. Article 126, referred to by the Court of first instance, 
has no bearing on the question. Article 120 of the second 
schedule to the Act has been held by this Court to apply to suits 
for declaratory d(^v&ea-~Legge v. Ram, Damn (1). Under it 
a period of six years is provided, and the time from which it 
... (1)(1897)I.L,R.,20AU.,S5, 
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begins to run is “ when the right to sue accrues.” The right to 
impeach an alienation made by a Hindu widow having a limited 

interest belongs to the presumptive reversionary heir Bam 

Anund Koer v. The Court of Wards (1). The present plaintifis 
have no right to sue for the declaration sought by them duriug 
the lifetime of their mother, who is the presumptive reversionary 
heir, unless they show that their mother has refused to sue without 
any sufficient cause, or has precluded herself by her own act or 
conduct from suing, or has colluded with the widow or concurred 
in the act which we say is wrongful — Rani Anund Koer v. The 
Court of Wards (1). We allege facts to that effect in the 8th 
paragraph of our plaint. So long as Sabej Kunwar was alive, the 
transferees had a right to be in possession of the property alienated 
to them, and Musammat Mattra could have abstained from taking 
any steps to impeach the alienation. But the moment she was dead, 
Musammat Mattra ought not to have allowed the alienees to 
remain in possession of that property to the prejudice of the 
plaintiff’s right. If the plaintiff’s allegations be true, the alienees 
become trespassers on the death of Musammat Sabej Kunwar. It 
is the conduct of Musammat Mattra, on the death of Musammat 
Sabej Kunwar, which gave the plaintiff a right to sue. The suit is 
within six years of the date of Musammat Sabej Kunwar’s death. 
There is only one case of this Court, in which Mahmood, J., has 
ruled that a daughter’s son could, during the life-time of his 
mother, maintain a suit to impeach an alienation made by liis 
maternal grandmother without proof of collusion or other 

circumstances on the part of the daughter BalgoUnd v. Bam 

Kumar (2if Oldfield,!., who was one of the Judges w’ho decided 
that case, held that the suit was maintainable as one coming 
within the exceptional circumstances under which a daughter’s 
son could maintain such an action. The view of Mahmood, J., has 
been based on the doctrines of the English law concerning life 
estates, whilst the estate of a Hindu widow inheriting from her 


(1) (1880) L. E., 8 1. A.. 14 ; S. C., 
I.I..B,,aC»Ic„?64. 


(21 (1884) LL. E, 6 All., 481 
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husband is not^ strictly speaking, what a life estate is under the 

English law- ^Tagore Law Lectures for 1879j pp. 239^ — 245. 

The view of Mahmood, J., is in direct conflict with the ruling 
in Madari v. Malk^ (1), decided by Straight, Officiating C. J., 
and Brodhurst, J. Following the latter ruling, Tyrrell and Blair, 
JJ., have in Ishwar Marain v. Janhi (2) expressly di^sented 
from the ruling of Mr. Justice Mahraood. That ruling is also 
opposed to the principles laid down mMusamwi^at OolabKoonwer 
V. Shib Sahai (3), Eadha Kishen v. Bukhtawur Lai (4), Bal 
Gohind Earn v. Hirmrdnee (6), and Bama Soonduree Dossee 
V. Bama Soondwe& Dossee (6). In Kandasami v. Akhammal 
(7) and in Eaghupati v. Tirumalai (8), the Madras High Court 
seems to have taken the same view as Mahmood, J., has in Bal 
Gohind v. Earn Kumar (9). But the weight of authority 
appears to be in favour of the plaintiff^s case. 

The ruling of the Bombay High Court in Ghhaganram 

Adikram v. Bai Motigavri (10) has no application to a case 

governed by the Mitakshara law. In the Bombay case, to which 

the Mayukha law was applicable, the daughter took a full estate, 

and the daughter's son inherited to his mother. Under the 

Mitakshara law, a daughter takes only a widow^s estate in the 

property left by her father, and a daughters «on inherits to his 

maternal grandfather. The case of Pershad Singh v. Ghedee 

Lall (11), relied on by the Court below, has been decided on a 

misconception of the principle that under the Mitakshara law a 

daughter’s son does not inherit to his mother but to the maternal 

grandfather in respect of the property left by him. In order to 

substantiate the proposition that the plaintiff^s suit was barred 

by limitation, because a right to sue for a declaration had accrued 

to Musammat Mattra in 1876, it must be shown that the plaintiffs 

derived their right to sue from or through Musammat Mattra. 

(li (1884) I. L. B., 6 AIL, 428. (6) (1868) 10 W, B , C. B , 301. 

(2) (1883) I. L. B • 15 AIL, 132. (7) (18b9) I. L. B., 13 MaU., 195. 

h) (1867) H.-W P., H C. Bep, ^67, p. 54. (8) (1892) I. L B., 15 Mad., 422. 

(4) (1866) K -W. B , H. C. Bep., 1866, p. 1. (9) (1884) I. L. B., 6 AIL, 431. 

(5) (1865) 2 W. B., C. B , 255. (10) (1890) I. L. B„ 14 Bom., 512. 

(11) (1871) 15 W. B., C. B., 1. 
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1899 [Definition of tlie word '^plaintiff” in section 3 of the Indian 
Bhaswamta Litnitafion Act.J 

Sttehi ^‘7 omission on the part of Mnsammat Matira cannot 

be pjejndical to the right of the plaintiffs by way of ws judicata 
or estoppel Isri Dut Koer v. Mmsumnt H^nsbutti Koerjiin 
(1). Mahmood, J., sitting with Young, J., hab fully consi- 
dered this question in the case of Beni Prasad t. Hardai Bihi 
in au unreported judgment which was delivered on a prelim- 
inary point before the appeal was referred lo the Full Bench 
[F. A. No. 35 of 1888j ; and has hold that a suit under similar 
circumstances was not barred by any rule of limitation. 

I further contend that as the plaintiffs were minors at tlie time 
of the institution of this suit, and as they do not derive their right 
to sue from, or througli, any person to whom a right to sue might 
have accrued, the suit is not barred by limitation. The plaintiffs 
can claim the benefit of section 7 of the Indian Limitation Act, 
1877, even if they sue through their nevt ivknA—.Mussumdt 
Phoolhas Koonwur v. Lalla Jogeshm Sahoy (2). 

Munshi Qulzari Lai for the respondents. 

Article 126 of the Limitation Act is applicable to this suit. 
Although the present suit has been brought after the death of thJ 
female making the alienation, the prayer of the plaintiffs is 
thal all alienations should be declared ineffectual. They could 
have sought for this declaration in the life-time of Sabej Kunwar, 
and should have done so within sis years of the alienation of 1876! 
Not having done so, their remedy is barred. Such a uit would lie 
even during the lifetime of Mnsammat Mattra, who has only a life 

estate like that of her mother, Musammat Sabej Kunwar Ba. 

G-ohind v. Ram Kumar f 3) , This ruling has been followed by the 
Madras High Court in Raghupati v. Tirumalai (4), and to the 
•same effect is the ruling in Kawlasami v. Ahkammal (5). The 
judgment of Mahmood, J in Bod Grobind v. Mam Kumar (3), 


♦ y) (1883) L B., 10 1. A., 150; S. C , 
*|L I. Ifc E., 10 Calc, 

■P(2> (187S) L. E.. 8 I.- A , 7; &. 0., I. 
L. E., 1 Calc., 226. 


r(8) (1884> I. L. E , 6 Alt., 4.31. 
(4) (1892) I. L. E., 15 Mad., 432. 
(6) (1889) I. B. E., 13 Mad,, 196, 
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sets out fully the re'isons for his conclusions. Even if Musammat 3399 
Mattra was entitled to sue in preference to the plaintiff b, she not BHAowAHrA 
having availed herself of her remedy^, the plaintiflf^s suit would 
be barred on the authority of Ghhaganram Astikram v. Bai 
Motigavri (1). That case wa^ not deckled upon any specixl 
doctrine of the Hindu law under the Miyukhaj but was decided 
upon the authority of the ca«e of Pershad Singh v. Ghedee Lall 
(2), which has been relied on by the plaintiff. Under thc-^o 
circumstances the plainiifFs suit is barred by limitation. As to the 
application of section 7 of the Limitation Aot^ I say that that sec- 
tion docs not apply if the suit is by a guardian. The ruling of the 
Privy Council was decided under the old Limitation Act, which 
has been repealed. The word plaintiff hrs not been used in 
section 7 of the Act or in Article 120 of the schedule. The 
definition of that word in section 3 has no application. 

[The case was again put up at a subsequent date for further 
argument with reference to the principle enunciated in the case 
o£ Biddhes$%T DuU v. Sham Ohand Nimdun (3)]. 

On this point Pandit Baldeo Mam Dave for tie appellants^ — 

In the case o( Siddhessur Dvbtt v. Sham Ghand Nundun (3), 
the suit was one to set aside an adoption and was governed by 
Article 129 of the Indian Limitation Act of 1871. Under that 
Article^ which has now been replaced by Article 118 of the pro-ent 
Act^ the period of limitation began to run from ^^the date of the 
adoption^ or (at the option of the plaintiff), the death of the adop- 
tive father. There a particular date was fixed and the period of 
limitation began to rim from that date. No subsequent disability 
or inability to sue could stop it. Bot the Article applicable to the 
present suit is Article 120 of the Limitation Act of 1877, which 
provides 6 years from the date when the right to sue accrues/^ 
that is, when the right to sue accrues to the plaintiff as defined 
in section 3 of the Act. As the plaintiffs in this case do not 
derive their right to sue from or through any person^ but they sue 


(1) (1690) 1. 14 . E , 14 Bom., §12. (2) (mi) 15 W. R.. C. E., 1. 

(6) (1875) 23 W. E., C. E., 285. 
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person in existence capable of suino-” m 
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IndmCorr^pany (1). is the right to sue 
plamtiffsbefore their birth, no period of li 
0 run prior to their birth. As the plaintiffi 
time of the institution of this suit, they couL 
the provisions of section 7 of the Indian L 
and present suit was not barred by ] 

Munshi Guhan Lai contra: 

I rely on the terms of section 
according to which the plaintiff mu‘ 
from which the period of limitatio 
to avail himself of the provisions of 
plaintiffs were no* in existence. In 
upon Siddhessur DuU v. 

Moyee JDebia 
Ghowdh, 

Ohand/ra Sav 
Mazoomdar (5) 

These authorities have 
decisions. The change in 1 
Act does not alter the law. 
to sue’' in Article 120, wh 
of in section 7 of the Act. 

SmioHCY, 0. J.— The „jy question whicli 
d» win, her the Court bolow hes riehll, di,. 
tar^ by 1 , nutation. The suit w.s brought . 
filSt, that an alienation made in 1876 by a 11 
p aintiffs’ rmiternal grandmother Sabej Kunw 
Musammat Hanso was void as against the plai 
that a further alienation made by Hanso in 18 : 

(2)(l875).8W.B.;c.t« itUSn 


7 of the Limitation Act, 
t be in existence at the time 
1 is to begin, to enable him 
hat section. In this suit the 
support of this I also rely 
V m 1. N'^ndnn (2), Mnno 

ry V HurTch^ OoUnd Goomw 

- Mazoomdar y. Anand Mohan Sarma 

not been overruled by any subsequent 
be terms of section 7 of the present 
We have now the words the right 
oh is applicable to this suit, instead 
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are entitled after the death of their mother TVr, 

possession of the property ia snit Mattra to 

of 1876 Sabej War,!; n - 

Mattra ms the nearest living reve^ioner 

to possession of the property in 18 SQ entitled Syjcai. 

ab,j Ku„w„, dirt" Cjk !f 

tion made in 1876. She has benn «, .i ^ * qiiestion the aliena- 
to this suit, and in her mtten ‘^^foodant 
not wish to question either the alienatiol ^’ 18 ^ 7 ?^ 

now tat, of tie ea,^ „ . wbiel, ,•„ jl, vin? we 

fo. inataae, a, wlX L" ; r*: »- 

of Sabej Kmwap have sued for 7"“ '‘■““g tie life-tin, 
aiieuatiou of 1876, tbeir metier 

nearest reversioner, though havina- n 7 ^ ^ *^00 the 

extent to that of the t7o7 and 
Sabej Kunwar in 1889 or on tlin / i-u on the death of 

to Kirpa Bam in 184 ^nZ^/T' ^-o 

suit aeerued to the plaintiff! Jl 7T « declaratory 

which it is necessary to consider is whe^ Ttt’ question 

limitation. tiis suit is barred by 

tie au tio. 

alienations. It is dear that the 3 ^°^! of these 

125 of the second schedule of the t f ^itMn article 

only to suits brought during the life 7 '‘r 

alienation is impeached. That artiel ' "otiose 

y regards the transfer made by Sabe B° 

Tie only article applicable to tire suit f T ? 1839. 

oribes a period of «« years from I , 

^ sue fo . dSll' r "«*“ ■» «»e 

j accrued to Musammat Mattra r + 1 , '^lio alienation 
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Iggg Mattra, to impugn that alienation accrued on one view of the 

ou anothet view of the law when, by the 
SuKHi Knnwar in 1889, they first occupied the position 

— ■ of next reversioners to the estate. It is, however, admitted that 
suachy, g^^ present plaintiffs were minora at the date of the institution 
of the suit which they brought in February 1894 They claim the 
benefit of section 7 of the Limitation Act, which has been held by 
the Privy Council in Phoolbas Koonwur v. Lalla Jogeshur 
Sakoy ll), to apply not only after the disability of minority has 
ceased, but during its continuance, to suits brought on behalf of 
the minor by his next friend ; so that in any view it would appear 
that, having regard to section 7, the suit cannot be defeated on 
the ground of limitation. 

It has, however, been argued that section 7 pre-supposes a 
right to sue in existence at the time of the institution of the suit, 
and that the fact that a suit by Musammat Mattra was long ago 
time-barred would operate as a bar to the plaintiffs, even though 
they are minors and notwithstanding section 7. In support of 
that contention the case of Ghhaganram AsHkmm v. Bai Moti~ 
gavri (2), has been cited. There the mother of the plaintiffs was 
originally the nearest reversioner. There was a sale of the pro- 
perty in suit in execution of a decree against the widow for a debt 
due by her husband, and in consequence the widow was disposses- 
sed in 1869. The nearest reversioner, the plaintiff’s mother, died 
in 1879. In 1883, the plaintiffs sued as reversioners, the widow 
being still alive, for a declaration that they were not bound by the 
sale, that the decree in execution of which the property was sold 
was collusive and fraudulent, and that they were entitled to the 
property on the widow’s death. One of the plaintiffs was a 
minor up to the year 1881. The other was still a minor in 1883, 
when the suit was brought. It was held that all right to sue for 
& declaration in respect of the sale and dispossession of the widow 
was barred in 1876, that is, whe^ both the plaintiffs were 
^ minors, under article 120 of the second schedule of the Limitation 

(1) (1876) L. E., 3 I. L, 7 , 8. C., (2) (1890) I. L. R, 14 Bom., S12. 




(1) (1876) L. E., 3 I. A., 7 , 8. C., 
J.LB.,lC9lo,2a6. 
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Act. The ground of the decision is thus stated at p. 615 of the 
report Cause of action having, therefore, been given to the 
plaintiffs^ mother both by the sale and dispossession, no new 
cause of action can be held to have remained to the plaintiffs on 
their mother’s death. It could not have been the intention of 
fhe Legislature, in giving a right to sue for a declaration 
within six years from the accrual of the right, to give succes- 
sive rights to a series of successive reversioners to harass the 
alienees of an estate with repeated suits in respect of the 
same alienation. It has been held that when the widow 
dies, a new right of action (for possession) will be given 
to the reversioner then living, but, till then, at any rate, any right 
to seek a declaration possessed by any reversioner whose title to 
sue had accrued after the alienation must be regarded as derived 
from the person who was the heir-presumptive at the time of the 
alienation.’’’ Now, it is quite clear that such a reversioner does 
not in fact derive his title from the person who was the heir- 
presumptive at the time of the alienation. The judgment seems 
to me in effect to hold that although one reversioner does not 
derive his title from another and nearer reveisioner, he must be 
deemed to do so in ordei to avoid the consequence of the alienees 
of the estate being harassed by a multiplicity of suits. The rever- 
sioner derives his title, not from any other reversioner but from 
the last full owner of the estate, and I can see no justification for 
introducing a fiction to the contrary effect merely to avoid a 
result which the Court may consider inexpedient. That judg- 
ment, having regard to the passage which I have just redd, does 
not depend, as was suggested to us in argument, upon any special 
view entertained in Bombay as to the position in Hindu law of a 
daughter as being a fall owner of the estate through whom the 
plaintiffs, in that case her sons, might have been held to claim. It 
follows a judgment of the Calcutta High Court mPeTBhad8%%gh 
V. Ghidee Zall (1). In that case a Hindu widow was sued for 
acts of waste and alienation alleged to have taken place during the 

(l)(187l)15W. E,€ B.^1. 
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lives of the mothers of the plaintiffs who were^, when those acts were 

eommitted, the next lieirs to the property. “ At the time when the 
alienation complained of occurred, the mothers of the plaintiffs 
were alive and were then the next heirs entitled to this proi)erty, 
and they might have brought the suit which the plaintiffs hive 
now brought, but they did not do so. They allowed more than 
12 years to elapse, and this cause of action is not revived in favour 
of the plaintiffs who have since been born and have now arrived 
at majority.” That is to say, the plaintiffb’ right of suit was held 
barred by the omission of their mothers to sue, through whom 
they did not claim, and it was assumed that the cause of action 
accruing to the plaintiffs' mothers and the cause of action on which 
the plaintiffs themselves came into Court were one and the same, 
so that what barred the mothers would equally bar the sons. We 
have very carefully considered these two cases. It appears to me 
that they are contrary to well recognized principles, and that we 
ought not to follow them. If the nearest reversioner could be 
held, as the Hindu widow has been held, to represent fully 
the whole estate, it would no doubt follow that the limitation 
which would bar that reversioner would bar other reversioners, 
just as a decree passed against the nearest reversioner would, in 
that case, operate as res judicata against the more remote. But 
so far as I know, that has never been held to be the relation in 
which one reversioner stands to another, and we are not, I think, 
at liberty to act on an incorrect view of that relation in order to 
achieve the desirable result of preventing multiplicity of suits. 
A similar question has been considered with groat fulness and care 

by Mr. Justice Mahmood in an unreported oase^ Berbi Prasad 

V. Eafdai Bibi,* That case has recently been decided by the 
Privy Council in connection with the validity in Hindu law of 
the adoption of an only sonj bat the question of limitation 
was apparently not raised by the defendants before the Privy 

, Council ; it was disposed of by Mr. Justice Slahmood and Mr. 
Justice Young ^ a preliminary point in the appeal before thfim . 

^ ^ as of 1888, decnicid fobraarj 1892 . ~h— 
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Justice Mahmood held, with the concurrence 
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that the plaintiff’s father Eedar Nath, whilst being the n 

reversioner, had allowed the period of limitation Inn ! 

£i suit 

to elapse during hi- life-timej does not operate as barr* o* 

plaintiff’s pr sent suit by limitation.” In support of lijs concf ' 
Mr. Justice Mahmood refers by way of analogy to the indt^t 
of the Privy Council in Jumoona Dassya Gkowclhr 
Bmiasoondemi Dassya Ghowdhmni (ll, where their Lord'] 
expressed a doubt as to whether a deciee in favour of“ 
adoption.passod in a suit hy a reversioner to set aside the ad 
is binding upon any reversioner except the plaintiff, and wheth^^ 
a decision in such a suit adverse to the adopt! >11 would ‘ 
the adoptive son as between himself and any other tl t 
plaintiff. In a later Privy Council case not referred \o b 
Mr. Justice Mahmood, Isri But Ko^r v. ilfwsst6mat Banl'.J’ 
Noemw (2), their Lordships (at p. 157 of the report) indi t^ 
strongly that such a decision would not be 
judwata m the case oi a new reversioner. 

It vas further argued that, having regard to the t 
section 7 of the Limitation Act, a plaintiff, to be eatitled^^to* 
benefit of that section, must have been in sxisteace and 
disability at the time from which the period of T 
commences, and that therefore a minor cannot avail h" * i 
the seotion in respect of a right of suit which came int ^ 
before his birth. That contention in effect seeks to a 
case the principle of seotion 9, that “ when once time has b 
run, no subsequent disability or inability to sue stops 
support of that contention the following oases were ^'t A 
Siddhesam Butt v. Sham Ghand Fundun (3) u, • 

BeUa V. Bhoohun Moyee Behia (4), GoUnd Goomar^Gh ^ 

V. Ewo Ghunder Ohowdhry (5) and Gobind Ohand'^ 
Mazoomdar v. Anand Mohan Sarma Mazoomdav (6) ^ 

^ those cases were decided with reference to the presenter • • 

Act, and in none of them was the suit of the exact d - 

to (1876) L. R., 81. A„ 72. '!(4) (1874) 23 w Of 

to a883> L. 10 I. A , ISO. M nml ® »•. 42. 

to ll876) 23 W. B., a i,28S. ^ S I isif 
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Kuox, J.“— I also agree that the plea of limitation should not 
have been allowed, and concur in the order proposed by the 
learned Chief Justice. 

Elaie, J.— I concur in the order proposed by the learned 
Chief J ustice and the reasons by which that order is supported. 

Banebji, j — I have arrived at the same conclusion" as 
the learned Chief Justice. The lower appellate Court dismissed 
the suit as barred by limitation under article 125 of the second 
schedule of the Indian Limitation Act, 1877. As the suit was 
not one to set aside an alienation during the lifetime of the 
Hindu female who made the alienation, that article clearly did 
not apply. There being no other provision of the Limitation 
Act applicable to a suit of the kind brought by the plaintiffs, it 
was governed by article 120, which prescribes a limitation of six 
years, calculated from the date on which the right to sue accrued. 
I am^ of opinion that the right therein referred to is clearly 
the right of the plaintiff as defined in section 8 of the Act, and 
that the article does not refer to the right of a person other than 
the plaintiff. In the present case the right of the plaintiffs to 
(question the alienation made by Sabej iCunwar could arise at 
the earliest on their birth. During the whole of the period 
subsec[uent to their birth they have been under a disability, and 
consequently they are entitled to the privilege which is accorded 
to plaintiffs of that description by section 7 of the Act, The 
rulings of the Calcutta High Court on which the learned vakil 
for the respondents has relied, and which are referred to in 
detail in the judgment of the learned Chief Justice, had reference 
to suits of a particular description and were based on the peculiar 
phraseology of the Limitation Act applicable to those suits. I 
am unable to hold that by reason of their not being in exis- 
tence at the date of the alienation in question, the plaintiffs 
axe not entitled to bring their suit at any time during the 
period of their minority, after the accrual of their right of suit. 
As regards the only other contention •which was raised in this 
ease, namely wbether the fact of the omission of the plaintiff's 
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mother to question the alienation made by Sabej Knnwar barred 
the plaintiffs from maintaining the present suit, and the rulings 
by which that contention was sought to be supported, it is 
sufficient lo say that liiose rulings evidently proceed upon the 
assiimplion that one reversioner derives title from another, I am 
unable to hold that that is a true proposition under the Hindu law. 
There is no privity of estate between one reversioner and another 
qua reversioaeis ; therefore the act or omission of one reversioner 
cannot bind another, on the general piinciple that no one can be 
bound by the act or omission of a person through whom he does 
not derive title. For these reasons I agree in the order proposed 
by the learned Chief Justice. 

Bijbkitt, J. — I have arrived at the same conclusion. In my 
opinion no cause of action for the present suit accrued before 
these plaintiffs^ birth, and therefore it cannot possibly be barred 
by aoy limitation. 

Aikman, J. — I concur in the judgments of the learned 
Chief Justice and my brother Banerji, and in the order proposed. 

Appeal deoreed and came remanded. 




PRIVY COUNCIL, 

In the siatteb oe KAJENDRO NATH MUKERJI. 

On appeal f loin tlie Higli Court for the Horth-Weatein Piovinces. 
jPara* 8 of the Letters Latent, 1866 — Uemo al of a ^alc%l from the roll for 
reasonable cause — A eomiction under section 471, Indian Penal Code, 

A vahil of the High Court was convicted, under section 471 of the 
Indian Penal Code of fiaudulently u4ng as genuine a document which he knew 
to bo forged This was affix med on appeal, when the punishment to which 
he had been sentenced was reduced to two yens. 

The High Couit, W’hile not allowing the piopriety of the conviction and 
sentence to be questioned, had considered whatliei his culpability was such 
as to disqualify him for his piofession, and had decided in the affirmative, 
removing him from the toll, under para. 8 of the Letters Patent, 1860. 

Meld, that, in the present case, the conviction, followed by the sentence, 
was sufficient, without further inquiry, to justify the High Court in making 
that order. The appellant could not be allowed to have an Indirect appeal 

Present Lobd Hobhovsb, Lobb Macnagi-htbh and Sib Biohabb Covoh, 
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against tlic judgment of felie Sessions Judge coufirmecl by the Htgli Couit 

Tho judgmenfi of Loid Minsflcld in ca. pat te Bruuticall (1) refoired to 
weU explaining the disqnahaoition of i inembor of the legil profeibioii tint 
attends such a conviction xnd sentence 

In Weaie (2), wheie die Comt of Appol looUdio .ceuliai was tlie 
natine of the offenta ind would not, as a mxicti of coiitst, strike a «olici oi oft 
the ioll because he had been couvicied, distmguishtd fiom tin pientni c ise* 

In re Dm qa Cliaran (*2), dexit wulh undei stc-cioa 12 of Act XYIIT of 1879,* 
refeiied to as a case wlnie the natuie of tho offence admitled of fiuihai* 
irnimiy and also distinguished 

In regxid to the finxhfcy of the judgment of the Ili^h Comt in deciding 
the appeal fiom the conviction and sentence, Li re the peiihon of Maerea (4) 
was lefeiied to. 

Appcal from an oitlor (4th Jannarf 1896) of tho High 
Court (5) in ihe matter of a vakil of the Court. 

Tho appellant was enrolled as a vakil on the 8th April 1886 
and practised till 1895. On the 9th August 1895 he was con- 
victed at the Sosdons, at Allahabad, of ?n offence under section 
471 of the Indian Pen-il Cole and was senteuced to a term of 
ligoious impiisonment for ihroe years. On the Ist November 1895 
his appeal was di'^mi^sed by ihe High Court with a reduedou of 
the sentence to two years. The groun 1 of his conviction was the 
making use of an official copy, filed by him in the High Court, 
for the purpose of presenting an appeal from a decree of the 
Saharanpur District Court, in which copy, as he know, the date 
bad been fraudulently altered, to make it appear that the appeal 
was not time-barred, as in fact it was. 

A question now raised on this appeal was wliothei the con- 
viction and the sentence of the Sessions Court, afflimed by the 
Court of Criminal appeal, suffieimtly established the unfiffie-,s 
of a vakil to belong to the legal profession, forming a reasonable 
cause for his ezolusion under para. 8 of the Letters Patent, or 
there should be further consideration of the degree of his culpa- 
bility as affecting the justice of his removal or suspension from 
practice. 


(1) (17?8) 2 Covpti’s Eop j S29. 

(2) (18S3) I, E., 2 Q. B., 439. 

(3) (1885) I. L.E„7A11.,2S)0. 


(4) (18J1) L. E., 80 I. A., 00 j I L. E., 

le All, 310 

(5) (1806) I. L. E, 18AU,174. 
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of the High Court by the HeCTiesf I’onght to the notice 
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by tbe Chief jKUce end fiV, Jn^' tndX> 
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order ” of the CrimiDal Oourl. In re Dillet (1) was also referred 
to. Afterwards on June I7th their Lordships’ judgment was 

delivered by Sir Richard Couch : — ^ 

This is an appeal against an order of the High Court or 
Judicature at Allahabad made on the 4th of January 1896 where ^ 
by it was ordered that the appellant’s name should be struck ofl 
the roll of vakils entitled to practice before the said Court and his 
certificate should be cancelled. On the 9th of August 189o the 
appellant was found guilty by the Sessions Judge of Allahabad 
concurring with the assessors under section 471 of the Indian 
Penal Code of fraudulently using as genuine a docume it which 
he knew to be forged, and sentenced to be rigorously imprisoned 
for three years. He appealed to the High Court by which on 
the 21st November 1896 the conviction was affirmed and the 
sentence altered to two years’ rigorous imprisonment. On the 
27th November 1895 the High Court ordered notice to be given 
to the appellant to show cause why he siiould not be remove I 
from the roll of vakils and his certificate ho cancelled in conse- 
quence of the offence of which he had been convicted. ^ ^ ^ t 
3rd of January 1896 the ease came before the Chief Justice and 
five Judges of the High Court and it was held that the propriety 
in law or in fact of the conviction could not be questioned, but 
the Counsel for the appellant was not precluded from show- 
ing, if he could, that the coudiiot of bis client in the matter was 
not such as to render him an unfit person to be retained on tlie 
roll of the vakils of the Court. On the next day the same Judges 
in their judgment after stating the circumstances connected with 
the offence said that the appellant had attempted to deceive 
the Court by representing by means of a forged endorsement on 
a copy of a decree that an appeal was within time when he 
knew or must have known that it was time-barred , that this 
offence was not committed by an ignorant man or by a new prac- 
titioner unaccustomed to the examination of documents, uoi in 
the hurry of the moment and witliouT; due consideration, and 
(1) (1887) L. E., 12 App. Cas., 459. 
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one. The judgment of Lord Mansfield in In re Bromisall (1) 
quoted by Lord Esher in his judgment is more appropriate to 
the present case. That was an application to the Court to strike 
an attorney off the roll, he having been convioted of stealing a 
guinea, for which offence he was sentenced to be branded in the 
hand and to be confined in the House of Correction for liine 
months Lord Mansfield said : This application is not in the 

nature of a second trial or a new punishment. But the qiies- 
tion is whether after the conduct of this man {ie. in stealing 
the guinea — it does not say when, where or how — ) it is proper 
^‘ihat he should continue a member of a profession which should 

stand free from all suspicion and it is on this principle 

that he is an unfit person to practise as an attorney. It is not 
by way of punishment, but the Court in such cases exercise their 
“discretion, whether a man whom they have formerly admitted, 
“ is a proper person to be continued on the roll or not. Having 
“ been convicted of felony we think the defendant is not a fit 
“ peison to be an attorneyd^ Lord Esher in Wearers case adds : 
“ There it seems to me is the whole law on the matter laid down 
“as distinctly as can be, and in a wmy the propriety of which 
“ nobody, as it appears to me, can doubt. The case in 61 Law 
Time® 842 also referred to by Mr. Branson is only an authority 
that the Court has a discretion. The case in 7 AIL 290 was under 
Section 12 of Act XVIII of 1879, which gives power to the High 
Court to suspend or dismiss any pleader holding a certificate who 
is convicted of any criminal offence implying a defect of charac- 
ter which unfits him to be a plealer. It does not appear in 
the report whether the Court considered that the conviction of the 
pleader of cheating was wrong, or that in the exercise of its 
discretion he should not be suspended or dismissed. It was a 
case where the nature of the offence might reasonably bo inquired 
into. Their Lordships do not agree with the Chief Justice where 
he says that the pieader^s Counsel was entitled to go behind the 
conviction in order to show that he%ad committed no offence at 
(1) 2 Cowper^s Eeports, 


ALLAHABAD SEBIES. 


■VOL. XXII,] ALLAHABAD kSEBIES. gg 

«.* ftrther ,„,„4 to i S f. I7o7““°‘’ “ 

loot from tie ,’11 ef ,.aKl ™, “rP*>- 

Lorrlsli,,, will -g If* oeMiScato. Tleir 

ai TT. , t-teieiore humbly advise Her M-iipsW -«? 

tie H.gL Coorft orJer o„a to dismiss the ap^r 

iSuliVi'/'n,.- -r j.t 1 , Appeal distms^ed. 

NeviU. ° ^ Me&sis. Barrow, Rogers and 


1899 


In The mat- 
TFE 01* 

Butekdeo 

Nath 

Mu-kbrji. 


appellate civil. 


C.«l a*, tl!,,™"” 

/tw autloT^^ed ager^t-Effeci of .n.l o»- 

rr;r ~"-rr;7=“ ••' 

theplaia4 >3amed Ttoemtr ty 

behalf as leqaired by section 51 of the Code L Cit/:P^o°T*'* ’’y h™ in that 
sarily make the pUint absolutely void A defect Tn "’’'' 

plaintoofthoabsenoeofsignatme whore 'it t. lr. of the 

.led with the knowledge an^d hy ^ 

way be wiiveil by the defendant n, f ^ plwatife named theiein, 

any stage of the smt, -md, h.vino. ie.raid amendment at 

Piotednrc, IS not a ground foi mvifoL • Code of Civil 

W.U^ SCO. WdSLtlT'?,"’"" “**•■■ ’ 

Tho plaintiffs sold to the defendant • 

dered mnslin. The defendant took deliveiy o/L^oTf the“^ ““"’w 

ryt:;jZnt:n7hii;:r;t^ 

Judge ’of" Cawnpwf d ilef af aTh 

Kishen Lai, buhoidinato Judge of Cawnpnr, ditGd’thr5tro“?i'‘ 

(1) (1896) I. L Ji 18 All -iq,. ^ , A ‘ Cotober 1896. 
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of the goods which the defendant had lefiised to accept, and the price lealizecl 
by the plaintijffs on the re-sale. Moll Schutfe ^ Co. v. Zuelmi CJimi (1) 
followed. Tule ^ Co, v. Mahomed Ros^&mn (2) dissented fiom. 

This was a suit to recover damages alleged to have been 

incurred by the plaintitfb by reason of the defendant’s ivfusd 
to take delivery of and to pay for certain goods which ho had 
contracted to purchase from the plaintiffs. The Court of ‘first 
instance (Subordinate Judge of Cawnpore) gave the plaintiffs a 
decree. The defendant appealed^ but his appeal was dismissed 
by the lower appellate Court (District Judge of Cawnpore). 
The defendant appealed to the High Court, and there a new 
point was raised, which had not been taken in either of 
the Courts below, namely, that “the suit of the plaintiffs is 
defective in point of law and is wrongly framed and should 
have been dismissed.” This ground of appeal was explained at 
the hearing to convey an objection to the form of the plaint, the 
contention being that inasmuch as the person who had signed 
the plaint on behalf of the plaintiffs was not duly authorized so 
to sign on their behalf, the plaint was in effect unsigned, and 
there had never been before the Court any suit of which cogniz- 
ance could legally be taken. There was on the record no power 
of attorney authorizing the signature of the plaint and nothing 
otherwise to show that the person who signed it was authorized 
to sign within the meaning of section 61 of the Code of Civil 
Procedure. 

Mr. jB. Malcomson (with whom Pandit Sundar Lai) for the 
appellant. 

The suit ought to have been dismissed on the ground that the 
plaint was not signed by the plaintiffs or by anyone duly autho- 
rized by them in that behalf. No Civil Court can take cognizance 
of a suit without having before it in the first instance a properly 
constituted plaint, that is to say, a plaint which complies with 
the requirements of sections 49, 60, 61 and 62 of the Code of 
Civil Procedure. In this case the plaint was signed on behalf 


(1) (1898) I. L. B., as Calc., 605 


(3) (1896) L L* 24 0a!c*, 124. 
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of tbe plaintiffs bj Mr. C. G. Sanders bnt M,. <2 4 

Tl • ! •' therefore be regarded as unsigned 

This being so, t e so-called plaint was, within the rulings of tit 

M 1 1 A-, , Math, V. Aaavavi f9\ 

Marghub Ahmad v. iV^AciZ (3). 99 yan (2), 

In view of the rule laid down in the last mentioned case the 
Court has no power to amend an unsigned plaint or L n 
amendment thereof. The defect is much moreftan a me 

gularity which may be cured by amendment: it is ‘an absolule" 
tar to he entertemmenl of He e„i,. 5,3 ' 

;:e"Mrrr';S^r.o:rc:h:r- 

in the Jedgoreoto in Lf ? T “* *>'“■ 

Ahmad V. Mihal Ahmad. ’ Mzrghub 

Babu Dtirga Qharan Banefji, with The Hon’ble TVr- a r 
and Munshi 5a,. f,,. tL respondent * 

Cod! contained in section 51 of the 

Code of Civil Procedure as to signature anti wc * tl>e 

ef PrcKiednro merely and any defeat in eignatnre' ro^sVo? 

He mer to of the ease. In order to show that the omtoion to ® 

m ..mplmnee wrth eeetion 61 will „„ lead to tho diemtal of f“ 
suit It is necessary to show that the i.!-,: <■ dismissal of the 

plaint. InthiscLtherriflo /oott t 

the admitted facts. If the defect had been pointed^ 

and would have been remedied. The defect is ce f °'t * 

by section 678 of the Code. Moreover tho defe “ 

ings and conduct must be held to have w • P^«ad- 

There was a valid plaint as reli itT b^Tat 

in the prescribed formality as to signatare c ’ 
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as A’^ell as iraiyecl. 


Tl.o p].iint -iuiliout the signaiare 


not 


necessaiily a piece ol waste p'per as contended f<,r on the other 


side. I rely on linju JRam v. Kafesar ]S(dli (1) and Fateh 
Chand V. Maneab Rai (2). The pJamtiff, although he Luy not 
have signed the p'aint, is none the ies, plaintiif in the suit, and 
it cannot be contended upon the admitted fids of inis case ,tlut 


lit 


any stage repudiated the plaint 


he has in any way or 
as his. 

bTRAOHEY, C. J.— There are in substance tv o objections taken 
on behalf of the appellant. The first objot tion is not -et forth 
m the memorandum of appeal, but upon an application made to 

ns under section 542 of the Code of Civil Procedure, wo allowed 
the learned counsellor the appellant to argue in support of it. 
That objection is that the plaint was not signed as it should have 
been in accordance with section 51 of the Code, an! that conse- 
quently all the proceedings in the suit have been bad and void al> 
Now vitli regard to that objection, toe plaint purports to 
be signed on behalf of the pLuutiffs by an advocate of this Court 
who, as the Mimsarim’s note shows, himself filed the plaint and 
also by a gentleman named C. G. Sanders who purports to si4 as 
agent ' for the plaintiffs, who are a firm of foreign mercLuts 
residing out of, but trading witliin, British India. There is no 
finding which would justify us in holding that Mr. Sanders was a 
recogmsed agent of the plaintiffs whhin the meaning of section 
7 of the Code, so that the point considered in Maharanee 
Surnomoye .. Pod,n Behary Muadul (3) and Roy JJh^Z 
Smgh V. Jhoomwt Rhmias (4) does not arise. T.,ere is on ti e 
record no power of attorney authorizing Mr. Sanders to sign 
tJie plain on behalf of the plaintiffs, and there is nothiL 
which otherwise shows that be was so authorized within the 
nieaning of section 51. The most probable reason why here is 

t'f -tiitiicpoL::: 

raised for the first time in second appeal, the defendant appears 
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nevpr to have thought of suggesting that Mr. Sanders wns not 
authorizod to sign the plaint, or that theie was any sort of defoot 
or irregularitr in tlie institution of the suit. There is no such 
suggestion in the defendant’s written stitonie it, in the is'.ufl^, the 
judgments of the OourN bol >w, the d itndanl’s memorn dam of 
appeal in the loMer appellate Court, or his mcmoraadiim of 
appeal to this Court. Nou, in the fir t pheo, as I have said 
already, the plaint is signol and ras file! by an advocate of 
this Court, who thus claimed to reprcsnit tho plaintifts named 
HI the plaint. The deorofs oflmtli the Gonris below sliow th..t 
throughout t’le trial of tho suit in bolh Courts the same advocate 
appo^iel .ind coiductod tl.e case as r presenting the plaiiitifi’s. 
There is no ple^, no suggestion, snll less any fiiiding, that that 
advocate did not pos-esi in fict the authority to represent the 
plaintifts named in the plaint which hediimed throughout to 
possess. On the contrary it is cleu- that the suit was througlioat 
contested entirely on the merits, and on the assumption of every- 
body that it was properly brought by the right parties. Under 
sedion 39 of tho Code an advocate of this Court does not depend 
for his authority to represent a paru' upon any document 
empowering lim^to act. It appears to me that in tho total 
absence ot any finding, evidence or mggedion to the contrary, 
it must be pro umed that the plaintiffs named in the plaint were 
thionghoiit lepresciited in tho suit by the counsel who claimefl 
to represent them, and that the suit was therefoie instuuted 
and conducted throughout with the knowledge and authority 
of those plaintiffs. Boiring this ia mind, I have come to the 
conclusion, first, tlut^ the defect in the plaint arising from nou- 
compliuice with section 61 has been waived by the defendant, 
and that therefore the suit cannot on that ground be now 
dismissed. Secondly, that the defect falls within section 578 of 
he Code, wnmh prohibits our interfm-onee with the decrees below 
on t he ground of any error, defect, or irregulirity which affects 
neither th& merits of the else nor the jurisdiction of t>ie Court. 
If xt were necessary, I should be prep.iped to hold, having regard 
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to the judgment of this Court in Rajit Ram v. Katesar Nath 
(1), that we aie, even at this stage, competent under section 63 
(c) of the Code to direct that the plaint be amended by the 
addition of the signature of the plaintiffs or of any peison duly 
authorized by them in that behalf. But for the reasons which I 
have indicated, I am of opinion that any bucli amendment is 
unnecessary. The argument on behalf of the appellant is shortly 
this, that where a plaint is not signed in accoi dance with section 61, 
not merely is there an error, defect or irregularity/^ but there 
is no suit : the plaint is waste paper, and the Court has no suit 
before it which it can legally decree. From this argument I* 
entirely dissent. Section 48 of the Code shows that a biiit is 
instituted by presenting a plaint to the Court or to the proper 
officer. The Code contains no definition of a plaint, but section 
50 shows what a plaint substantially is, and states the various 
particulars which it must contain. It says nothing about 
signature, and in no way suggests that what it describes as a 
plaint is not a plaint if it is unsigned or if the signature is in 
any way defective. Section 61 deals with the signature and 
verification of the plaint. It places the signature aud the 
verification qn exactly the same footing. In that connection I 
observe that at ptge 400 of the report in Rapt Ram v. 
Katesar Nath, the Full Bench of this Court observed It 
would be difficult to irndgine any case in which a defective 
verification of a plaint could affect the merits of the casa or the 
jurisdiction of the Court.^' There is nothing whatever in section 
61 to suggest thxt, if its terms are not complied with, the defect 
stands on any different footing from the other defects mentioned 
in section 53 (b), or involves any other consequence than rejec- 
tion of the plaint if not amended in accordance with an order 
for amendment, or that the defect cannot be waived like other 
initial irregularities, or that the plaint by reason of the defect 
is necessarily waste paper/' or that there is no suit legally 
before the Court. The object of to verification of the plaint 
(X) imm) L L. B, 18 A14 396. 
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is to fix upon the plaintiff the responsibility for the statements 
which it contains, and to afford a guarantee of his good faith. 
The object of the signature to the plaint is to prevent, as far as 
possible, disputes as to whether the suit was instituted with the 
plaintiff’s knowledge and authority. I do not underrate the 
importance of this: but there may be other ways of establishing 
the* plaintiff’s responsibility besides signature ; and the fact that 
the Code contains no provision reqni’ing an appellant to sign 
his memorandum of appeal supports this view. In a work by a 
learned American author, Mr. Vanfleet, “ The Law of Collateral 
Attaeh on Judicial Proceeding'i," th'we is stated what, I think, 
is the true principle as to verification, and ihe whole context 
shows that the principle is eqinlly applicable to signature, which 
section 51 places on the same footing. At page 235 he says ; — 
“The statutes require many kinds of petitions to be verified. 
This includes generally all complaints and petitions in special 
proceedings, the bill in equity, tbe libel in admiralty, and, in 
some state*., tbe complaint orpetiiion in all cas6«. Such verifi- 
cation adds no allegation to the pleading and tenders no issue. 
Its only object is to show tlie good faith of the petitioner. In 
other words, if he will not swear that he believes bis cause to 
be just, the law does not care to bother with it. But when the 
adversary comes in, such verification is of no moment. It is not 
oven evidence. The justice of the cause mn‘*t then be pioved by 
competent evidence. Like any other formal matter its absence 
is waived by a failine to object. And if its entire absence does 
not affect the jurisdiction, of course, mere defects in it cannot.” 

Section 63 (b), (%) clearly shows that there may be a plaint 
within the meaning of the Code, although the plaint is not signed 
and verified as required by section 51. If such a plaint were 
“waste paper,” or not a plaint at all within the meaning of the 
Code, the section would not have called it a plaint and would not 
have provided for its amendment. It is only upon the plaintiff’s 
failure to comply within tSe time fixed by the Court, with the 
order allowing the amendment, that such a plaint has to be 
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sial and verify the plaint. They could not have said so, for 
section 61 makes no distinction between a co-plamtiff and a 
(1) (1889) I.I*. B., 17 Calc., 580. 
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single plaintiff, Wlmt tiiey say is, that it does not follow from 
his omitting to sign and verify the plaint that he is not to be 
treotod as a pLiintiif. They further indicate the considerations 
vhie'i, in that ease, prevented such a oonseqnence from follow- 
ing. The persons in question '^^ere named as co-plaintiffs on 
the face of the pbint; their names had not been struck out; 
they had not attempted to repudiate the suit. In other words, 
there was no ret«oa to doubt that the suit was really their.=, and, 
that being so, their omission to sign the plaint would not justify 
the Court in treating them as not plaintiffs. Nothing in the 
judgment turns upon their being joint creditors with the plaintiff 
who had signed, or upon any supposed authority in him to 
sign on their b-'half. Several cases have been cited in support of 
the argument I am considering. The first was Vahahir Prasad 
V. 81iah Wahid Alam (1). That case is, I think, clearly dis- 
tinguishable, The evidence there showed that the so-called plain- 
tiff knew nothing whatever about the suit and was not a party to 
its institution. The second case was Kafesar Nath v. Aggyan 

(2) , It does not appear to me quite clear from the report 
whether the learned Judge held that there was no legal plaint and 
no legally instituted suit merely becau^.e the plaint was not signed 
in accordance witi section 51. or whether he so held on the 
ground that there was no valid authority given by the plaintiff 
for the institution of the suit. My doubt arises from the learned 
Judge’s allusion to the case of Badri Prasad v. Bhagwaii Bhar 

(3) , which has nothing to do with the signing of the plaint, but 
relates only to the conditions under which a suit or appeal may 
be filed under a vakalatnamah. The case of Katesar Nath v. 
Aggyan was a decision of a single Judge of this Court, and 
if it means that, in S’!! circumstances whatever, whether the 
plaintiff knew of and authorized the suit or not, whether the 
defendant waived the defect or not, and notwithstanding section 
678 of the Code, an unsigned plaint is necessarily waste paper, 
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and a Court of appeal is at liberty to treat the suit as no suit 
at all, then, with the greatest respect for the learned Jndge, 
I cannot agree with him. The lest case on the point to 
which I nted refer is the case of Marghub Ahmad v* Nihal 
Ahmad (1). In that case not only did the defendant make no 
objection that the plaint was not duly signed, but he expressly 
stated that he desired the suit to be disposed of on the merits. In 
that suit also, so far a'^ one can gitlier from the repoit, although 
the plaintiff had not signei the plaint, there seems to have been 
no doubt at all that the suit was instituted with his knowledge 
and authority, but it was held that, notwithstanding these facts, 
neither the Court below nor this Court had power to allow any 
amendment, and that the plaint must be rejected. All I can say as 
to that case, in which no doubt it w is held that the plaint in such 
cases was a piece of waste paper, and that there was no suit 
before the Court, is that it appears to me to be wholly at variance 
with the three iinreportcd decisions which I have mentioned, that 
in this conflict of authority it is open to me to adopt the view 
which I think right, and that I unbesiratingly prefer that taken 
in the unieported cases. In my opinion, to dismiss a suit at the 
stage of second appeal upon a point of this kind never raised 
before by the defendant, w^ould be to sacrifice the substantial merits 
and Justice of the case for the sake of technicality, to an extent to 
which I could never agree. Although I do not say that an objec- 
tion founded on section 61 is always and necessarily one of pure 
form, I think that it is so here, and that this objection therefore to 
the decrees of the Courts below must be over-ruled. 

The only other objection which has been pressed is that the 
Courts below have applied a wrong principle as to the meastire of 
damages. The damiges claimed are the difference between the 
contract price of the goods which the defendant refused to accept 
and the price realiized by the plaintiffs on the re-sale. That 
claim is in accordance with the clause in the indent contract, 
■which is admittedly indistinguishaoie from the clause under 
(I) Weetly Notes, 1899, p. 55. 
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consideration by tbe Full Bench of the Calcutta High Court in 
Moll Schutte and Go. v. Lnehmi Ohand (1). That case is exactly 
in point, and the only question is, whether we ought to follow it or 
the previous decision of the same Court in Tnle and Go. v. 
Mahomed Mossain (2). For my part I have no hesitation in 
agreeing with the decision in the later case, and I adopt all that 
was said by the Chief Justice in delivering the judgment of the 
Full Bench. In this case, as in that, section 107 of the Contract 
Act has no application I think that the Courts below have 
taken the right view of tlie measure of damages, and that this 
appeal should be dismissed with costs. 

Knox, J. — F too am of the same opinion, namely, that although 
the plaint in the case in which this appeal arises was not signed by 
the plaintiffs as required by section 61 of the Code of Civil Pro- 
cedure, the Circumstances of tlie case raise a proper presumption 
that the plaintiffs have been privy to the suit thioughout. 

As the learned Chief Justice has pointed out the plaintiffs 
were ropie&ented by an advocate of this Court. The appearance 
in and prosecution of the suit by such advocate can be and must 
be taken to be an appearance by the plaintiffs themselves, espe- 
cially as it was never suggested until the case came before the 
Couit in Second Appeal that there could be any doubt upon the 
matter at all. 

In First Appeal No. 170 of 1896, decided on the 22ncl July, 
1898, a decision of which I was one of the Judges, and which 
more-over is a stronger case, inasmuch as it was a case in which the 
plaintiffs were not represented in the Court of first instance by an 
advocate, my brother Baneiji and myself were prepared to hold 
that the plaint might even in the appellate stage be amended 
and rectified* MargJmb Ahmad v. Nihal Ahmad (3), is an 
authority at variance with this } but I have heard nothing which 
leads me to differ from the view which I took in F. A. No. 170 
of 1895. In that case, the absence of the signature of the 
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1899 plaintiffs was held not to be a defect which affected the merits 

— nZSid of the case or the jurisdiction of the Court ; in my opinion no 

JoHu ViDT. ground has been made out, so far as this appeal is concerned, for 
interference with the decrees of the Courts below. 

The only other question raised before us, namely, as to dam- 
ages, was fully considered in the case of Moll Sohutte and Oo. v. 
Luehmi Chand ( 1 ), and I agree with the way in which it was 
then decided. 

Appeal dismissed. 

full bench. 


Swat Appeal Ho. 22 of 1899 from an order of Pandit Eai Indar Haraia, 
Subordinate Judge of Parruihabad, dated tlw 28rd January 1899. 

(1) (1898) 1. 1, E., 25 Dale., 505. 


Before Sir Artlmr Stracltey, Knight, Chief Jiniice, Mr, Jmfioe Knose, 
Mr. Justice Bmerji ami Mr. Justice Aihman. 

LALTA PRASAD (AmiiiOAKT) v, HAHD EISHORS Aim otheus (Orrosirs 

PAETIES).-* 

Civil Procedure Code, sections 102, 103, l^-Order dismissing a suit for 
default of apjgearance— Construction of order—Applieafion for res. 
toration of smt-PUadings—What constitutes an Appearance’’. 

In construing an older aUeged by one side and denied by ubo other to be an 
order under section 102 of the Code of Civil Procedure, the cider will be consi- 
dexed as an order under section 102 if, apart fiom the mere description which 
the Court gives of its action, and apart from the actual fact of the plaintiffs 
appearance or non-appearance, the leal meaning and substance of the Court’s 
action is, that it dismisses the suit on the view, whether right or wrong, that 
the plaintiff appears and the defendant does not a ppear ’ 

Where, his suit having been dismissed for default of appearance under sec 
tion 102 of the Code, the plaintiff applies for its restoration, the defendant can- 
not contest the appUcation in limine as one which cannot be entertained at all 
under section 108 by showing that at the time of the dismissal there was an 
appearance by the plaintiff in fact or in law j hut as an answer to the applica- 
tion on the merits the defendant can raise the contention that tho plainlift was 
not prevented from appearing because in fact ho did appear. 

It is not an “appearance” within tho meaning of section lo2 of the Code 
when the plaintiff is represented only by a pleader who is without instructions 
enabling him to proceed with the case, and who is merely instructed to apply 
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for an adjournment. ShanHar Dai Dube v. Sadha Kriihna (1) and Socnder- 
lal V. &oorprasad, (2) approved. Mahomed Axeem-ool-lah v. Ali Suish (3) 
S:ai7n Farshad v. DeU Das (4.) and KanaU Dal v. Ncmbat Hoi (5)ref6rred to. 

This was an appeal under section 588 (8) of the Code of 
Civil Procedure irom an order rejecting an application made 
under section 103 of the Code by a plaintiff whose suit had been 
dismissed. The suit was instituted on the 19th of May 1898, 
Issues were fixed, and there were several adjournments of the 
hearing. On one of the adjourned dates certain evidence was 
taken, that is, the plaintiff' gave evidence, one of the defendants 
was examined as a witness for the plaintiff, two other wit- 
nesses were examined on the same side, and certain documentary 
evidence was filed. There was tlien a further adjournment for 
the purpose of obtaining the attendance of certain other witnesses 
for the plaintiff who were not present. There were other 
adjournments which need not further be referred to, and at last 
the case came on for hearing on the 25th of November 1898. 
On that occasion the plaintiff was not present. There were 
present certain pleaders who had been engaged by the plaintiff, 
and also the defendants. The plaintiff’s pleaders presented on 
bis behalf an application for adjournment of the suit on the 
ground of his illness and also the illness of a friend. The 


pleaders in presenting this application stated that they were 
unable to proceed with the case, apparently by reason of the 
plaintiff’s absence. The Court rejected the application for an 
adjournment and proceeded to pass the following order dismiss- 
ing the suit Up to the present this case has been adjourned 
four times since 3 une 1898, on applications made by the plaintiff. 
Finally proclamations and warrants were issued for some of the 


plaintiff’s witnesses, who have with difficulty been got to 
attend to-day ; but the plaintiff has been called, and he himself 
is not present, and his pleaders being unable to proceed with the 
case, have made this application for adjournment. In the 

(i\ iiscm T T ■ w ’ oo (1875) X -W. P, H. C. Eep., 

(2) 11898) I, L. R., 38 Bom., 4W. 1 S 75 , n. 77 , 

(8) P- H. C. Eep., (fi) (1881) i.l L, 3 All., 519. 


Lalta 

Pbasab 

V. 

Hand 

KrsHouE. 


68 


THE INDIAN LAW EEPOETS^ 


1899 


LaiiTa 

Pbasab 

NAJfB 

Kishobb 


fflfll iL 

mi 

i is liHl ’ 
ra ''ll! W 

I ll'iili T 

I 1 |||||| ■!: 


68 THE INDIAN LAW EEPOETS, [vOL. XXII. 

application no reasonable cause is given for adjournment. Sick- 
ness, or a friend being at the point of death, is not a proper 
ground for non-prosecution, especially when no certificate of 
sickness has been produced It appears that for some reason 
there is intentional inaction on the part of the plaintiff. Under 
these circumstances the case cannot remain pending. The Court 
cannot waste its time over the business of such a negligent 
party. It is therefore ordered that the claim of the plaintiff 
be dismissed for default of appearance and for want of prose- 
cution, with costs j the costs of the defendant to be borne by 
the plaintiff.” 

On the 22nd of December 1898 the plaintiff applied for 
restoration of the suit to its original number, urging that there 
was in fact sufficient and reasonable cause for his not having 
prosecuted the suit on the 25th of November. 

The defendants filed a counter application pleading (1) that 
the case had not been dismissed in default of prosecution, (2) that 
the ease had not been decided ex parte, (3) thao the petitioner 
ought to have filed an appeal against the order of the Subordi- 
nate Judge, and (4) that no good reason for the petitioner’s 
absence on the 25th November had been, or could be, shown. 

The Subordinate Judge disallowed the plaintiff’s application 
on the ground that the order dismissing the suit was not in effect 
an order under section 102 of the Code, that it was a dismissal for 
want of proof, and therefore the plaintiff’s remedy was by appeal 
against the decree and not by application under section 103. 

Against this dismissal the plaintiff appealed to the High 
Court. 

Munshi Gulmri Lai for the appellant. 

The order of the 25th November 1898 as rightly understood 
was an order under section 102 read with section 167 of the Code 
of Civil Procedure, It clearly says that the suit was dismissed 
for default of appearance and want of prosecution ” the evidence 
upon the record was not taken miff consideration and the suit 
was not decided upon the merits. The Court in dealing with the 
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subsequent application under section 103 of the Code was not com- 
petent to go behind the order passed under section 102 and say 
that it was a wrong order and therefore an application under 
section 103 would not lie. The Court had only to interpret that 
Older and to see whether it was really an order passed under 
section 102 and then to deal with the application under section 
108 on the merits. I submit that the order of the 26th November 
was in substance and effect an order under section 102. Tho 
circumstances under which it was passed were exactly those under 
which an order under section 102 of the Code would be legally 
justified. The pleaders who piesented the application for adjourn- 
ment on that date on behalf of the plaintiff-appellant were not 
instructed to go on with the suit in case the application was 
refused. The following cases were referred to : — 

Fmal Ahmad v. Bahadur Singh (1), Sira Ba'b v. Hvra Lai 
(2jj diamtahal Ram v. Rameshar Ram {3]^ Shanlcar Bat 
Bube V. Radha Krishna (4), Bhimacharya v. Fakir appa (5), 
Adm%nisfrator~General of Bengal v. Lala Bayaram Bos (6), 
Zeinulabd^n Khan v. Ahmed Raza Khan (7), Jonardan Bohey 
V. Ramdhone Singh (8), Bhagwan Ban, v. H%ra (9), Shrimant 
Sagajirao v. S. Smith (10) Soonderlal v. Goorprasad (11). 
The oases in I. L. E. 20 Allahabad and 23 Bombay are exactly 
in poiut. There seems to be no conflict of authority upon the 
point that an un-instriicted pleader or counsel cannot represent 
a party in a court of justice. 

Pandit Sundar Lai for the respondents. 

Under section 167 of the Code of Civil Procedure if on any 
day to which the hearing of the suit is adjourned, the parties or 
any of them fail to appear, the Court may dispose of the suit in 
one of the modes provided in chapter VII of the Code, or make 
such order as it thinks fit. The 25th November 1898 was the 


(1) (1892) Weekly Xotes, 1893, p, 25. 

(2) (1885) I L. 7 All. 538. 

(3) (1885) I. L. E., 8 All , 140. 

(4 (1897) I.L E 20 All, 195! 

(5) (1867) 4 Bombay H. O , Eep , 206 
A. 0. .1. 


(6) (1871) 6 B L. B 688. 

(7) (1878) L. E. 5 I A.. 233. 

(8) (189G) I L E,23C<ilc,, 738. 
J9) (1897) I.L R.,19A11 J55. 
10 n 895} L L. E., 20 Born., 780. 
U) (1898) I. E., 28 Mom,, 414. 
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date of adjourned hearing of the case. Documentary evidence 
had already been filed. The Court could either dismiss the suit 
under section 102 of the Code, if the plaintiff did not appear, or 
dispose of the case on the merits on the evidence on the record. 
In the latter case the plaintiff^s remedy is by way of appeal 
under section 610 of the Code, and not under section 103 of the 
Code. The plaintiff^s pleader was present before the Court. 
Whether liis presence was appearance under section 102 of the 
Code or not depended upon the instructions he had received— 
Soonderlal v. Ooorprasad (1). There is nothing on the record 
to show that he had no instructions to appear. The order of 
the 26th of November 1898, read with the order under appeal, 
shows that the Court did not dispose of the suit under chapter 
VII of the Code, but on the merits. Therefore no application 
can be made under section 103 of the Code. There must be an 
order under section 102 of the Code, before an application under 
section 103 can be made ^Mahonfied Azeem-ool-lak v. Ali Buksh 
(2) and KasM Parshad v. Debi Das (3j. The case of Ilanahi 
Lai V. Nauhat Rai (4) also supports this contention. 

Mnnshi GvZzari Lai in reply—The rulings relied upon by 
the other side do not really decide the point arising in this case. 
Some of them are clearly distinguishable and the others, I con- 
tend, were not rightly decided. The opening words of section 
103 make it abundantly clear that a court in dealing with an 
application under that section should not reconsider its order 
under section 102 of the Code. 

Stbachey, C. J. — This is an appeal under section 688 (8) of 
the Code of Civil Pi’ocedure from an order rejecting an applica- 
tion by a plaintiff under section 108. The suit was instituted on 
the 19th of May 1898. Issues were fixed, and there were several 
adjournments of the hearing. On one of the adjourned dates 
certain evidence was taken, that is, the plaintiff gave evidence, 
one of the defendants w'as examined as a witness for the plaintiff, 
(l) (1808) I. h B., 23 Bom., 41i. (S) H.-W. P , H 0. Bep , 


I. L B.,23 Bom., 414. 
18^73) C5.Bep., 

1873, p. 74 


(3) (1875) 0. 

1875, p. 77. 

(4) (1881) I. K E., a All,, 519, 
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two other witnesses were examined on the same side, and certain 
documentary evidence was filed. There was then a farther 
adjournment for the purpose of obtaining the attendance of 
certain other witnes'=es for the plaintiff who were not present. 
There were other adjournments which need not furthei be referred 
. to^ and at last the case came on for iiearing on the 2oth of 
November, 1898. On that occasion uhe plaintiff was not present. 
There were present certain pleaders who had been engaged by the 
plaintiff, and also the defendants. The plaintiff’s pleaders 
presented on his behalf an application for adjournment of the suit 
on the ground of his illness and also the illness of a friend. 
The pleaders in presenting this application stated that they 
were unable to proceed with the case, apparently by reason of 
the plaintiff’s absence. The Court made an order rejecting the 
application for adjournment and also dismissing the suit. The 
earlier part of that order referred to the number of adjourn- 
ments already granted, and then continued « The plaintiff 
was called and he himself is not present, and his pleaders, being 
unable to pi’oceed with the case, have made this application for 
adjournment. In the application no reasonable cause is given 
for adjournment.” The order went on to criticise the reasons put 
forward in the ajiplioation, and to say that the plaintiff seemed 
to be « intentionally negligent.” The order concludes with these 
words Therefore it is ordered that the claim be dismissed for 
default of appearance and for want of prosecution, with costs.” 
It will be observed that the order makes no reference to the evid- 
ence, oral and documentary, which had already been taken in the 
case. We construe that order as an order passed under the earlier 
portion of section lo7 of the Code. In other words, the Court, 
in our^ opinion, regarded the case as one in which the plaintiff 
had failed to appear at the adjourned hearing, and proceeded 
to dispose of the suit in one of the modes directed in that behalf 
by Chapter VII, that is, under section 102 of that chapter. 

Ve have arrived at this construction by a consideration of the 
terms of the order as a whole, and more especially with regard 
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to three points. The first is the expression haghair hmiri^ or 
default of appearance.^^ That is the exprebsioii which a Court 
ordinarily uses when dismissing a suit for default of the plaintiff^s 
appeaiancc. The second point is that if the suit had been diS“ 
missed otherwise than under section 102j one would have expected 
the order to have at least referred to the evidence previously 
adduced by the plaintiff. The third point is thal in awarding 
costs to the defendant the Court awarded half the pleader^s 
fees only, and in doing so obviously acted with reference 
to Buie 458 of the Eiiles of the 4th April 1894, which ib appli- 
cable only to cases in which one of the parties does not appear, 
and which is not applicable where both parties appear and the case 
is decided after contest. We also construe that order as meaning 
that the pleaders for the plaintiff, though present and applying 
for an adjournment, were not duly instructed for the purpose of 
proceeding with the suit, or instructed otherwise than for the 
purposes of the application. The order refers to those pleaders 
as unable to proceed with the case, that is unable in consequence 
of the plaintiff^s absence ; and when, notwithstanding the presence 
of the pleaders, it describes the suit as dismissed for default of 
appearance, we think that the Court was presumably referring 
to those cases in which it has been held that the mere physical 
presence of a pleader not instructed except for the purpose of 
applying for adjournment, is not an appearance in the suit in 
the sense of Chapter VII of the Code. 

That being our construction of the order, what next happened 
was that on the 22nd of December 1898 the plaintiff made an 
application under section 103 of the Code for an order to set the 
dismissal aside. The Court rejected that applicrtion on the 
ground that the dismissal of the suit could not be treated as a dis- 
missal for want of appearance of the plaintiff under section 167 
read with section 102, but must be treated as a dismissal on the 
merits, and for want of proof, having regard to the fact that 
evidence had been taken and was on the record. The Court 
observed that the contention of the pleaders, that on the 26th 
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of Usovember they had had no instructions, could not be main- 
tained. It, however, did not go into any evidence as to the nature 
or extent of the pleader’s instniction-., no doubt because, in the 
view which it took of that ease, that question was not material. 
The Court iield that as tae -uit had not been dismissed for 
default of appearance, tUe application under section 103 could 
nol be maintained. It therefore dismissed the application, 
and the plaintiff now appeals to ns from that decision. 

The contention of the iilaintiff in tins appeal is that the suit 
was in fact dismissed aad«r section 1-57 reid with section 102, 
and that his application under '.ection 103 ought therefore to have 
boon determined as such an application properly made, and on the 
merits. He contends that as he was not present on the 25th of 
November, and as his pleaders, though present, were not duly 
instructed in the suit, there was a dismissal of tlie suit for default 
of appearance under section J 02. In support of that contention 
he relies on, amongst other authorities, the decision of this Court 
in Shankar Dat Dube v. Radha Krishna (1) and of the High 
Court of Bombay in Soonderlal v. Ooorprasad (2). 

The defendants support the decision of the Court below. They 
contend on tu o grounds that section 102, and therefore section 103, 
is not appheablo to the case. The hrst ground is, that the order of 
dismissal does not purport to be passed under section 102, and on its 
true construction is not an order under that section. The second 
ground is that, even if the Court purported to act under section 
102, or intended so to act, it could not legally dismiss the suit under 
section 102, because there was in law an appearance of the plaintiff 
within the meaning of section 102. It was further argued that the 
order dismissing the suit, as it could not be considered a legal 
order under section 102, must be treated as an order dismissing 
the suit in the ordinary way on the merits, or at all events not 
for want of appearance, and that the plaintiff’s remedy was not 
by way of application under section 103, but by way of appeal. 
In support of this contention the learned advocate for the 
fl) (issr) I. L. B,, 80 All., 195.* (2) (1898) I, L. B., 38 Bo«., 

10 




Lvlta 

PiviSAH 

t . 

is AHP 

KlFHOtiE 

StraeliPtf, 
C X 


I tl 



THE IKDIAN LAW EEPOHT'3, 


[vOL. XXII. 


Lama 

Pbasad 

1} 

Nand 

KisHour 

Sfradieij, 

CJ 


defendants cited, amongst others, the cases of Mahomed Azeem^ 
ooldah V, Ali Bu/csh (1), Kashi Parshad v. Dehi Das (2) and 
Kanahi Lai v. Naubat Ral (3). 

The reply of the pLiiuliff to this contention is, first, that the 
order on its true construction is an order of dismissal under section 
102 ; and secondly, that a defendant cannot, in reply to an appli- 
cation under section 103, be heard to say that an order purporting 
to be passed under section 102, was onp which the Court had no 
power to make under that section, or to contend for any reison 
that, contrary to tlic meaning and effect of tint order, the plaintiff 
had aotoaliy appeared when his suit was dismissed for non-appear- 
ance. 

Now in the first place, as I have already stated, we construe 
the order of the 26lh of November 1898, as an order by which 
the Court intended to aot and believed itself to be ar*ting under 
section 157 read with section 102. It is not necessary to repeat 
the reasons which I have already given for that construction. 
In the second place, what is the meiuing of the op'^ning words 
of section 103 of the Cole when a suit is wholly or partially 
dismissed under section 102?^^ Is it a dismiss xl under section 
102 merely if the order say^ that it is passed under section 
102? Or is it only a dismissal under section 102, if, irres- 
pective of the language of the order, the suit was dismissed 
upon an actual non-appearance of the plaintiff in fact or law ? Or 
is the suit dismissed under section 102 if, apart from the mere des- 
cription which the Court gives of its action, and apart from the 
actual fact of the plaintiff^s appearance, or non-appearance, the 
real meaning and substance of the Courtis action is that it dis- 
misses the suit on the view, whether right or wrong, that the 
defendant appears and the plaintiff does not appear? We think 
that the third of these views is the correct one. The mere nam- 
ing of the section is not couclnsive ihoiigh, no doubt, it may be a 
useful piece of evidence in construing the order, which must be 

(1) (ms) K.-W. F, H. c. Kep , (2) (i875) HrW. P. H. 0. Eop,, 

1873 , p. 74. ^ 1870, p. 77. 

(S) (1881) I. L* E*, 8 A1L| 510. 
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read and construed as a whole. Bat, although the Court may 
describe an order of dismissal, as being made under section 102, 
the order, taken as a whole, may show that the des(ription is an 
error, and that the Court was not really dismissing the suit on the 
view that the plaintid was not appearing. So, too, if section 102 
is not named, and oven if some other section, whether section 
168 or any othei-, is mimed, still it may be that that is a mere misdes- 
cription, and that nevortheles^ the real reason for the dismissal is 
that in the Court’s view the defendant appears and the plaiuiifif 
docs not appear. In such a case, notwithstanding the misdescrip- 
tion, there is in substance and in fact a dismissal of the suit for non- 
appearance of the plaintiff, and therefore a dismissal under section 
102, although that dismissal may be absolutely wrong, either 
because the Court was mistaken in supposing tliat the plaintiff did 
not appear, o • for any other reason. If the Court was mistaken 
in supposing that the plaintiff did not appear, still, whether the 
mistake was one of fact or of law, the appearance would not make 
the dismissal one not ordered under section 102, it would only 
make the dismissal under that section a wrong one. In other 
words, a suit is dismissed under section 102 if the dismissal is based 
on the state of things contemplated in that section, that is, if the 
Court’s reason for the dismissal is its view that the plaintiff has 
not appeared. 

If that is the correct view of the meaning of the opening words 
of section 103, referring to a mit being dismissed under section 102, 
it follows that a plea by the defendant, in answer to the plaintiff’s 
application under section 103, that the order under section 102 was 
illegally made, is irrelevant. Section 103 allows the plaintiff to 
apply for an order to set the dismissal aside, where the suit has 
been in fact wholly or partially dismissed under section 102. If 
there has been such a dismissal in the sense I have explained 
whether right or wrong, the plaintiff is entitled to apply to the 
Court to set it aside, aud it is no answer to such an application to 
say that the order sought to be sot aside was illegal for any 
reason whatever. Therefore the defendant cannot contest the 
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applicution in limine ss od 6 winch camiot be 6iit6it.nii6<i at all 
under section 103 by showing that at the time of the dismissal 
there was an appearance by the plaintiS in fact or in law. But 
what can the defendant do? He is entitled to meet in any 
way that is relevant the plaintiff’s allegation, which is the only 
ground on which such an application can succeed, that the plain- 
tiff was prevented by any sufficient cause from appearing when 


the suit was called on for hearing. In order to succeed the 


.mt 


plaintiff must prove that he was so prevented from .appealing. 
The defendant may prove that the plaintiff was nol pi|eveuted 
irotn appearing. Those terms would uiidoubtedly 
contention by the defendant that the plaintiff was not pr 
from appearing because, in fact, he did appear, so thtrue 
contention that there was such an appearance in fact aid ihich 
though it cannot be used as a bar to the applicaton ador 
section 103 in hmine would still be material on he ipeat 
of the application and as a giound for dismissing itund^tion. 
section. iword 

Now in the present case the plaintiff did not aftiallm? in{j 
person. If he appeared at all, it was by his pleacieotioi, If 
his pleaders were not duly instructed and ableiii»*rf*8ootioSer all 
material questions relating to the suit, if they^^2, if, irre^ only 
to apply for an adjournment, then Pan^>iit ..dismiss^oedes 
that according to the authoiities,_and: Qng to 




i 




V. 


ShanJear Dat Dube v. Eadha Krishng, % ^Hoondert 
Goorprasad, with which we agree, the not appeiar at 

all. Therefore all depends on two "^lestions : first, we^ the 
pleaders duly instructed in the sense of these authorities ^ and, 
secondly, if they were not, and if consequently there wa^ no 
appearance by the plaintiff on the 25th of November 1898, 
prevented by any sufficient cause from appearing ? 

These questions have not been considered by the Court b 
It did not consider them because of the erroneous view which it 
formed of the nature of the order of^ dismissal. It should have 
treated that order as a dismissal of the suit under section 102, and 
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disposed of the application solely ■with reference to the cireuin- 
stanoes contemplated by section 103, The order must be set aside 
as in effect passed on a preliminary point, and the case must go 
back to the Court for the application under section 103 to be dis- 
posed of on the merits. In this judgment I have not thought it 
necessary to discuss in detail the various cases that have been cited. 
If any of them, being decisions of this Court, and especially the 
cases reported in IT.-W. P. H. C. Eep., 1873, p. 74, N.-W. P. H. 
C. Eep., 1875, p. 77, and I. L. E., 3 All., 619, contain anything 
inconsistent with the views expressed in this judgment, they must 
be considered overruled to that extent. The appellant will have 
his costs of this appeal. The other costs will abide the result. 

Ehox, J.— i fully agree with the order proposed and with 
the reasons given for the same, 

Banehji, J.-— I am of the same opinion, but desire to make 
a few observations. Two points have been conceded, and in 
my opinion rightly conceded, by the learned advocate for the 
respondents. The first is that if the dismissal of the plaintiff’s 
J claim was in fact and in law a dismissal under the first part of 
section 167 of the Code of Civil Procedure, that is, a dismissal 
under section 102, on the giound of the plaintiff’^ failure to 
appear at the adjourned heaiing of the suit, the plaintiff has 
a remedy under section 103. The second point is, that the meie 
presence of a pleader at the hearing is not an appcaianoe witliin 
the meaning of the Code unless the pleader was duly instructed 
and able to answer material questions relating to the suit. On 
both these points the course of rulings in this Court in recent 
years, and in the other High Courts is to the effect that in 
the former case an application can be made under section 
108, and in the latter, that Iho parly represented by a pleader 
without instructions must be deemed not to have appeared. 
There is no reason to depart from this consensus of lulings. 
The learned advocate for the ie,poiidents comeuds that whenever 
an application is made lyider section 103, the first question 
to be determined is, whether the order which is sought to be 
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set aside could legally Lave been made under section 102. With 
this contention, and the rulings which support it, I am unable to 
agree. What the Court has to determine is, whether the order of 
dismiss il was, in fact, made under section 102 ; that is, whether it 
was made on the ground that the plaintiff did not appear and the 
defendant did appear, not whether that order was rightly or legally 
made. When a Court has dismissed a suit on the ground that the 
defendant has appeared and the plaintiff has not appeared, that is a 
dismissal under section 102, and an application can be made under 
section lOd to set aside such a dismissal. The plaintiff's success 
upon that application depends on his ability to prove that he was 
prevented by any sufficient cause from appearing when the suit 
was called on for hearing. The defendant may, for the purpose 
of showing that no such cause existed, prove that, in fact, the 
plaintiff had appeared, and that he was not prevented by any 
sufficient reason from appearing at the hearing : but that is a ques- 
tion which must be determined for the purpose of considering 
whether the plaintiff has been able to substantiate his application 
under section 103 to set aside the dismissal. In this case, as has 
been shown in the judgment of the learned Chief Justice, the 
Court did, in fact, dismiss the suit on the ground that there was 
no appearance on behalf of the plaintiff. That being so, the 
plaintiff was entitled to apply under section 103 for the setting 
aside of that dismi‘5sal, and the Court below was wrong in refns- 
ing to entertain the application. I agree with the order projiosed 
by the learned Chief Justice. 

Aikmak, J. — I also am of the same opinion. The learned 
Subordinate Judge says that the order of dismissal which was 
passed on the 26th November, 1898, amounted to a dismissal for 
want of proof. I am clear that this is a mistake. It would hi 
been open to the Subordinate Judge in the present case to say tl 
the evidence on the record was insufficient to prove the plaintiff's 
case, and that therefore the suit was dismissed. Had he said 
80, that would have been a decree -"against which the plaintiff's 
remedy would have been by way of appeal. But what he did si 
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was tliat the suit wab dismissed for default of appeaiance. That 
is clearly an order passed under llie first part ot section 157 read 
vitii section 102 of the Code^ and the plaintiff adopted the |)ropet 
course by applying under bection 103 for an order to set the dis- 
missal aside. The argument that because the Court may have 
been mistaken in thinking that tliere was no appeaiance bj the 
piaintiffj the order niiiet be taken to have been one not pa^-^-ed 
under section 102 is, in my opinion, utterly iallauoiis, and I 
?kOiild dksent from an} thing there may be in the judgments cited 
which would suppoit such leasoning. I coiKur in the order | ro- 
pe ^cd. 

Appeal decreed and cause remanded* 


APPELLATE CIVIL. 


Mfore Sir Arthur Strachey, Knight, Chief Jmiioe, and Mr, Justice Bmerji. 
DHAN K.UNWAE akd anotheb (opposite pasties) v MAHTAB SING-H 
AISD OTHEES (oBJEOTOES) ^ 

Oinl Prooeilure Code, Section 2U-^Kxectmon of decree Sale tn exeouUon 
Decree satisfied— Amendment of decree in favor of Judgment-debtoM 
'--Ajpjphcatiofi hg judgment-debtors to recover surplus from decree- 
holders 

Wheie by a sale in execution tbe decree as it stood at the time when 
execution was taken out had been fully satisHed, but the decree was afterwards 
amended at the instance of the judgment-debtors, and in eonsc(^uenc8 of tbe 
amendment the decree-holders were found to have realized more from the 
judgment-debtors than they were entitled to, it was held that it was competent 
to the Judgment-debtors by application under section 341 of the Code of Civil 
Procedure to recover such surplus from the decree-holdeis. 

This was an appeal under section 10 of the Letters Patent 
frona the judgment of a single Judge of the Court. The facts of 
the case, so far as they are necessary for the purposes of this 
report, appear from the judgment, which was as follows 

“ This appeal relates to a decree bearing date the 25th July 
1895. Of that decree the ancestors of the present respondents 

• Appeal Vo. H of 1899, under seotion 10 of the Letters Patent. 
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— deeioe-boldeTO, and the anceetot-s of the present appellants 
je. the jedgment-debtors againet srhom the deeree ran. The 
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tnat a sum oi Rs. 500-11-4 inn -i j. a., i . 

rvi- 1 . 1 ^ *0 plaintiffs in 

Ti e lud ^ TlV WQder the decree as now amended. 

of Civ^ P , »"««“ 244 of the Code 
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the loss is ^i’P ‘®n itas been dismissed on the ground that 

the W .s due to the negligence of ,h. appellant,.” 
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letters Patent. * “Ppoaled under section 10 of the 
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a question relating to the execution^ clisoliarge or ‘^satisfaction 
of the decree; and that therefore under section 244 the judgmenl-* 
debtor wa^ entitled to apply for the recovery of what the deoree- 
holder had taken in excess. The learned Judge ays As soon 
as the decree ceised to subsist b©ction 244 had no application It 
would; we think; be impossible to maintain that after tiie sale in 
execution; the decree ceased to subsist in the sm^e that no amend- 
ment of it could be made; and if so the answer is that as soon as 
the decree was amended; and the amendment showed that the 
decree-holder had realissed too much, the application of section 
244 was revived. So long as there is no question ivhioh can be 
raised under section 244, that section, of course, could have no 
appUoalion ; but as soon as any such question arises the section 
again becomes applicable. Take the conver-e ca-o. Suppose that 
after the execution ^ile it appeared that the decree awarded less to 
the decree-holder than he ^yas entitled to accordiug to the fudg- 
inent. Surely he could apply, notwithstanding the «ale, for an 
amendment of the decree so as to entitle him to ixoover in execu- 
tion the full amount decided in the judgment to be due to him, 
and; if the amendment w^^ere made, surely he could then execute his 
decree for the bakinoe due, and any application for such execution 
would be made under section 244. If so, the judgment-debtor, in 
the converse case of too much having been realized, can equally 
apply for amendment and afterwards recover the excess under 
section 244. According to the principle laid down by the learned 
Judge, neither the judgment-debtor nor the decree-holder would 
have any remedy under sections 208 and 244, and a separate suit 
would be necessary, if it w^ere discovered that too much or too 
little had been realized at the sale in consequence of a clerical or 
arithmetical error in the decree. Section 244 was intended to 
make a separate suit unnecessary in such ca^^es. 

On other grounds, however, we think that the appeal must fail. 
The whole question is whether the decree-holders in fact realized 
Es. 600 odd in excels of what they were entitled to. That is a 
question of the constniotion of the decree for sale under section 
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88 of the Transfer of Property Act. That decree provides 
for future interest. It does not expressly state that the future 
interest is payable until realization, but it does not state that it is 
to stop at any earlier date. Therefore, unless there is anything to 
preclude us from so doing, we must construe the decree according 
to the recent Full Bench ruling in Bahar 8ajjad v. Udit Namin 
Singh (1), as a decree m accordance with section 88, that 
is, as a decree awarding interest until the date of realization. 
On that view of the decree the decree-holders have not realized 
too much, and this application of the judgment-debtors must 
fail. Then is there anything which does preclude ns fiom 
applying the principle laid down by the Pull Bench ? The 
only t!}ing which, it is suggested, preJndes us is an order 
passed on the 4th of December, 1897, on the judgment-debtor’s 
application, by which the Court amended, not the decree under 
section 88, but the order absolute for sale under «ec*tion 89. 
Of course, the decree to be executed was the decree under 
section 88, and no alteration of the order absolute could affect 
the rights of the decree-holders under that unamended decree. 
But it is said that the amending order placed a construction 
on the decree under section 88 to the effect that interest beyond 
six months from the date of the decree should not be allowed. 
It is suggested that we are bound to construe the decree under 
section 88 according to that construction and not on the construc- 
tion which would be right according to the Full Bench decision. 
We do not think that the order of December, 1897, has any such 
effect. It was not an order passed in execution proceedings, nor 
an interlocutory order which could have an effect analogous to 
that of res J«(^icata in accordance with the well-known rulings 
of the Privy Council. At the time when it was made, execution 
proceedings had been completed by the sale. It was not until 
some time later that proceedings in execution were resumed by the 
present application under section 244. We do not think that the 
prineipleofthePrivy Council rulings can bo held to cover an 

(1) (1899) I. L. E., 2* All., 861. 
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Before Mr. Justice Saner 

ZUBEDA BIBI (Defenbani) «. SHEO CHAEAN (Plaintief.)# 

Act No XJJoj^lSSl CN.-W P BentActJ,^(j — Ajp phcahon for ejectment a& 
a tenant '^Suh&equent suit for ejectment as a trespasi>er — JEstoppel-— 
Civil and Revenue Courts'-^ Jurisdiction 

Meldy til it the meie fact of a plaint in i suit for e3ectmentm a Civil 
Comt Invmg on a previous occasion applied to the Kevenne Comt for the 
ejectment of tlio defendant would not estop him fiom asserting that the 
defendant was unlawfully in possession, that is as a trespassci. 

The plaiiitifl m tln^s case was the purchaser of ihe rights of 
the mortgagor in certain j^roper^y w’ ids was the subject of a 
usufructuary rnoitgage. The defend nt^ Ziibeda Bibi, was the 
repre'senfative in intciesi of tlje mortgagees. The plaintiff 
roueemod the morigige by d^po-it of the whole mortgage money 
Hi Courb d-nd obtained pos=«efcsioii of the mortgaged property 
with the exception of four plots of land on which the mortgagee 
during the continuance of the mortgage had planted ti’ees. The 
plaintiff accordingly brought the present suit for the recovery of 
these four plots. 

The Court of first instance of Basti) decreed the 

plain iiff^fe claim* The defendant appealed and urged, i%UT alia^ 
that the suit was not cognizable by a CiJivil Court because on a 
^former oceasiou the plaintiff had sought to ejeot the defendant as 

•tr. Appeal No. 196 of 1899 from a decree of Maulvi Syed Jafar 

aiJsaxH Khan, Subordinate Judge of Goialbpur, cUted the 81s fc December 1898, 
Tr 189^^ ^ Mnnsif of Basti, dated tbe 6th Hovem- 


1899 

12 . 


order of this kind. It is difficult, indeed, to say under what pro- 
vi‘«-ion of the law the order was made. It cannot be regarded as 
an order under section 206 of the Code, because the Court did 
not profess to act on any ground stated in that section. Nor can 
it be regarded as an order of reviews We think that the principle 
laid down in the Full Bench ca«e must be applied ; that the decree- 
holders did not realize anything in excess of what w'as due to 
them under the decree, and that this appeal of the judgment*^ 
debtors must be dismissed with costs. 

Appeal dismissed* 
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a tenant by proceedings under the N’orth- Western Provinces^ Rent 
Act, 1881. This was so ; but in those proceedings the Board of 
Revenue had found that the relation of land-holder and tenant 
did not siibsiss between the parties, and had directed the plaintiff 
to seek his remedy in a Civil Court, The lower appAlate Court 
(Subordinate Judge of Gorakhpur) dismissed the appeal confirm- 
ing the decree of the Court of first instance. 

The defendant threiipon appealed to the High Court. 

Munshi Harihans Sahai^ for the appellant. 

Pandit Moti Lai Sehru (for whom Pandit Tej Bahadur 
Sapru)^ for the respondent. 

Banerji, J, — ^This is an untenable appeal. The plaintiff 
respondent is the purchaser of the rights of two persons who 
mortgaged certain property to the defendant appellant. The 
amount of the mortgage was deposited by him in Court, and was 
withdrawn by the mortgagee in full discharge of the mortgage. 
The mortgagee delivered po'^ses^^ion to the plaintiff of the whole 
of the mortgaged property except a grove which is claimed in 
this suit. The Courts below have decreed the claim. The first 
contention urged in this appeal is that the suit is cognizable by a 
Court of Revenue and not by the Civil Court. That contention 
is based upon the argument that the plaintiff, by reason of his 
having applied to the Revenue Court for the ejectment of the 
defendant under section 86 of Act No. XII of 1881, is precluded 
from denying that the relationship of landlord and tenant exists 
between him and the defendant. It appears that the plaintiff did 
issue a notice for the ejectment of the defendant under section 86 
of the Rent Act. That notice was contested, and in the result the 
appellate Court held that the plaintiff was not entitled to eject 
the defendant under the proceedings taken by him in the Revenue 
Court. The order of the Board of Revenue, which is the only 
order on the record of this case, is to the effect that the plaintiff 
ought to seek his remedy in the Civil Court. From that order 
it is clear that the Revenue Court did jaot find that the relation of 
landlord and tenant existed between the parties. The mere fact 
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of the plaintiff having applied to the Revenue Court for the 
ejectment of the defendant does not estop him from asserting, as 
he has done in the present suit, that the defendant is unlawfully 
in possession, that is as a trespasser. The application made by 
the plaintiff in the Court of Revenue did not amount to anything 
more than an admission which was rebuttable. In this case he 
asserted that the defendant, after having received the mortgage 
money, had no right to continue in possession of a part of the 
property, and that she was thus in possession as a trespasser. A 
suit brought upon such an allegation can only be brought in the 
Civil Court. It has been found that the relation of landlord and 
tenant does not exist between the parties. It was never stated in 
(he pleadings that such relation subsisted between the parties. 
The only ground upon which the defendant contended in the 
Courts below that the suit was not cognizable by the Civil Court 
was the ground stated in the first plea in the memorandum of 
appeal to the lower appellate Court, namely the fact that the 
plaintiff had issued a notice of ejectment under section 86 of Act 
No. XII of 1881. Upon the allegations made in this case and 
the findings of the Court below this was a suit which was ex- 
clusively cognizable by the Civil Court. The lower appellate 
Court has found that the grove in question was planted during 
the time when (he defendant was in possession as an usufructuary 
mortgagee, and that it is thus an accession to the mortgaged pro- 
perty. It has found that separate possession and enjoyment of 
the grove without detriment to the principal property is not pos- 
sible. It has further found that the planting of the grove was not 
necessary to preserve the property from desiructiou, forfeiture, 
or sale, and that the grove was not planted with the consent of 
the mortgagor. Consequently under section 63 of the Transfer 
of Property A a the mortgagor is enthled to obtain delivery of 
possession over the accession made to the mortgaged property. 

It 18 true that the lower appellate Court in its judgment uses the 
word plaintiff when referriag to the question of consent: but 
l.av.»g regari to Ike foot tk.t ta Court in dWinol ternts roterod 
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to the provisions of the second paragraph of section 63, and that 
it was considering whether all the conditions mentioned in that sec- 
tion applied, it is clear that the Court meant to find thal the 
grove was not planted with the consent of the original mortgagors. 
Upon the findings of the lower appellate Court the second conten- 
tion raised in this appeal cannot be sustained. It is urged, lastly, 
that the plaintiff ought to have sued for redemption of the mortgage. 
It has been found, and it is a fact which was evidently admitted 
on the pleadings, that the defendant received the whole of the 
mortgage money in full satisfaction of the mortgage. That being 
so, there has been a redemption of the mortgage, and as the bulk 
of the property has been restored to the representative of the 
mortgagor, the only suit which the plaintiff, as such represent- 
ative, had to bring was a suit for recovery of possession of the 
property which was withheld from him. I dismiss the appeal 
with costs. 

Appeal dismissed* 
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Before Mr* Justice Blair and Mr* Justice Ail'man* 

BHANI BAM (Debenbant) v * CHATUBBHUJ and anotheb 
(PliAINTIBBS).* 

Civil Brocedure Code, section 2 Execution of decree — Questions for the 
Court executing the decree — Sale in execution -^Suit hg decree-holder 
and judgment-dehtor against auction purchaser to set aside sale alleging 
an uncertified adjustment of the decree prior to the sale 
Melds that the provibion o£ section 244 of the Code of Civil Procedure 
disallowing a separate suit to determine (j^uostions arising between the parties 
to the suit in which a decree has been passed and bearing upon the execution 
thereof, operates not only to prohibit a suit between the parties and their 
representatives, but also a suit by a party or his representative against an 
auction purchaser in execution of the decree, the object of which suit is to 
determine a question which properly, arose between the parties or their 
representatives relating to the execution, discharge or satisfaction of the 
decree. BasM Bam v. Mattu (1), and Frosunm Kumar Sangal v. Kali Mas 
Smgal (2) referred to. 

* First Appeal from order No. 46 of 1899 from an order of W. P. Wells, 
Bsq., District Judge of Agra, dated the 6th May 1809. 

(1) C1S86) X. Im B., 8 AH., 146. (2) (1802) I. L. B., 19 Calc., 683. 
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The facts of thi^^ ca^^c siifSciently appear from the judgment 
of Aikrnaii^ J, 

Pandit Sundar Laly for the appellant. 

Babu Jogindro Nath Chaudhri (for whom Mnnshi Oulzari 
Lai) for the rife indents. 

Flair, J.— The- plaintiiTs’ suit, out of which this second 
appeal arises, is a suit by a decree-holJcr and a judgment-dehtor 
as plaintiffs against an auction purchaser at a sale in execution 
of a decree in which the plaintiffs occupied the position I have 
mentioned on the ground that an adjustment had been arrived at 
between them before sale. The Court of first instance dismissed 
the suit of the plaintiffs, applying the providons of section 
244 of the Code of Civil Procedure. The appellate Court 
rever-cd tiiat decision and remanded the case under section 662 
of the Code of Civil Procedure for deoi^ion upou the merits. If 
is against that order of remand that the present appeal is brought. 
The ground taken by Pandit Sundar Lai, who appears for the 
appellant, is that the Court of fird instance was right in applying 
section 244 as a bar to this suit. That practically is the substan- 
tial ground of appeal. The fact alleged is, that the plaintiffs bad 
really effected an adjustment, which, if duly certified to and 
sanctioned by the excenting Court, would have put an end to the 
suit in the execution proceeding's. It was manifestly the duty of 
the decree-holder under section 268 of the Code of Civil Proce- 
dure to certify such adjustment. It was open to the judgment- 
debtor, upon the decree-holder failing to perform tliat duty, to 
protect himself from the further execution oftbe decree by himself 
certifying to the Court the fact of such adjustment, whereupon 
du6 notice would have been given to the decree-holder to show 
cause why the adjustment should not be recorded as certified. 
As a matter of fact neither party took the course which is 
imposed upon one, and, in case of his default, is allowed to the 
other by that section. The consequence was that the sale 
proceeded and the defendant became a purchaser. It is now 
sought to set aside that sale. Apart altogether from audiorities to 
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whicli I am bound to conform^ it does soera contr iry to elementary 
principles of right and jusdce to allow two p^r^onS; either of 
whom could have prevented the sale^ to pat tjeir hand- in their 
pockets till the sale was over, and then to proceed against an 
innocent auction purchaser by suit in older to set aside the sale 
which ought never to have taken place. However, we have abund- 
ant authority in the Full Bench decision of this Court in Basti 
Mam v. Fattu (1), and the decision of the Privy Council in 
Proswnno Kumar Sanyal v* Kali Das Sanyal (2). The only 
distinction that appears to us which could possibly be urged 
between this case and those that have been decided is that the sole 
defendant here is the auction purchaser, and it has been contended 
before us that upon that fact the provisions of clause (g)o{ seotion 
244 of the Code of Civil Procedure do not apply. In my opinion 
the question as to the fact and propriety of this adjustment did 
arise between the parties to the suit in which the decree was 
passed, and ought to have been by them deciied in the executing 
Court as provided for by section 244. I would allow this appeal, 
and, setting aside the order of remand by the Court below, 
restore with costs the decree of the Court of firot insiaiice. 

Aikman, J. — I am of the same opinion. The suit out of 
which this appeal arises was brought to set aside an auction sale 
* held in execution of a decree on a mortgage. Tue plaintiffs are 
the decree-holder and the judgment-debtor in the mortgage suit. 
The defendant, who is the appellant here, is the auction purchaser 
of the mortgaged property. It appears from the statement of 
facts that on the 10th of March, 1898, the decree-holder and the 
judgment-debtor in the mortgage suit entered into an arrangement, 
whereby the judgment-debtor executed a fresh mortgage in favour 
of the decree-holder in adjustment of the decree which the latter 
had obtained upon the previous mortgage. Neither of the parties 
took any steps to have this adjustment certified to the Court, whose 
duty it was to execute the decree. For anything we know to the 
contrary, the ^reement entered into* between the deoree-holder 
0) (1886) I* Ii, 8 AH,, 140. (S) {lS0i) I, n. B., 10 083, 
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and the Judgment-debtor may have come within the provisions 
of the second paragraph of section 257A of the Code of Civil 
Procednre^ and may have required the sanction of the Court. 
The 21st of Mrrcli, 1898, was the date fixed for the sale which, 
under the provision of section 820 of the Code of Civil Procedure, 
had been fransf-r^rred to the Collector. On that date the son of the 
docree-holJ^^r presented an application to the officer conducting the 
sale, asking him to bf i}- the sale on the ground that the decree had 
been saH&fied That offitar refused the prayer of the applicant, 
liie propel ly was sold, and was purchased by the appellant befor® 
m. The jiidgmeiit-djbtor applied under section 311 of the Code of 
Civil Pronedurc to have the sale set aside. That application was 
lefuse 1, and no appe J was prefcnel against the order of refusal. 
The Court of first in&Unee held that the present suit was barred 
by the provisions of section 214 of the Code, and on that ground 
di-mibsetl it. On appeal the learned District Judge came to the 
coiioliision that ‘Section 214 did not apply to the case, set aside 
the decreo of dismissal, and remanded the suit for decision on 
th-^ meriis. The defendant appeals against this order of remand, 
contending that the decision of the fir^t Court was right In 
my judgineni the suit i:> clearly barred by section 244. The 
ca-^e IS, in my opinion, governed by the decision of the Pull 
Bench of this Court in Bjsti Ham v. Fait a (1). Tiiat was a 
case in whioli a judgment-debtor, whose property had been sold in 
execution of a decree, brought a suit against tJbe auction purchaser 
to have the sale set aside on the ground that the property, an 
occupancy tenme, could not be sold in exeoutioa. The Full Bench 
held that the providons of section 244 disallowing a separate suit 
to determine questions arising between the parties to the suit in 
which a decree had been passed and bearing upon the execution, 
discharge or satisfaction of the decree, or stay of the execution 
thereof, operited not only to prohibit a suit between the parties 
and their representatives, but also a suit by a party or his 
representative against an suction purchaser in execution of the 
(1) (1886) I.L.E., 8.AU.,X16. 
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decree, the object of which suit is to determine a question which 
properly arose between the parties or their representatives 
relating to execution, discharge or satisfaction of the decree. If 
the question be of this nature in this suit it is one which by 
section 244 must be determined by order of the Court executing the 
decree and not by a separate suit, and it is immaterial whether the 
party did or did not raise it prior to the auction sale in execution 
proceedings. If he did not, “suit is not the remedy which 
the Legislature has provided.” Those remarks in my judgment 
apply clearly to the present case. A purchaser at an auction 
sale held in execution of a decree is entitled to take it for 
granted that questions as to whether the decree under execution 
is or is not barred by limitation, as to whether the property 
advertised for sale is or is not saleable under the decree, aud as 
to whether the decree has or has not been satisfied, have been 
decided by the Court executing the decree. If a suit like the 
present were held to be maintainable against an auction purchaser, 
it would have a most injurious otfeot upon auction sales. If 
parties will not adopt the course provided by law for deciding 
whether a decree has or has not been satisfied, they cannot take 
advantage of their own laches and neglect of the law to harass 
an innocent auction purchaser. I concur in the order proposed. 

Appeal decreed. 
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Jiefore Mr. Justue Knox, Aotiag Chief fvehoe 
MUHAMMAD BAQAR (DErEi.i,ANr) JIAMGO LAL (taitKiiiri # 
Lin^Uai^n- Act No. XV of 1877 Clnd^an LMtaHon A t). Sc^u U ISO 
-Su^t hy auction purchaser of mortgayed property to cancel a per- 
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having obtained a decree, pnt the mortgaged property up to sale. The auction 
purchaser of the mortgaged property on becoming aware of the existence of 
the perpetual lease, sued for its cancellation and for a declaration that the 
defendant bad no right to interfere with or obstruct the plaintiff in respect 
of the property in question. Seld, that the limitation applicable to such suit 
was that prescribed by article 120 of the second schedule to the Indian Limita- 
tion Act, 1877, and not that prescribed by article 91 or article 95. The main 
prayer of the plaint wjs for a decree declaring and establishing the plaintiff’s 
title and the prayer for cancellation of the lease could be treated as merely sub- 
sidiary to the main relief asked. Fachcmuthu v. CUnnappau (1) and TTma Shan- 
Ttar Y. Kalha Prasad (2) referred to. Pin Pial y. Sar Narain (3) followed 

The facts of t!iis ease sufficiently appear from the judgment 
of the Court. 

Mauivi Ohulam Mujtaba, for the appellant. 

Mr. B. E. O’ConoT, for the respoudeut. 

IvNox, Acting C. J. — The suit out of which this second 
appeal arise, was brought by one Mango Lai, who is now res- 
pondent, on the basis of a bond executed by Fazal Husain. The 
bond is said to have been executed on the 1st of July, 1889 in 
favour of the predecessor in interest of the plaintiff, and to have 
been followed by a second bond executed by the same person and 
in favour of tlie same ancestor of the plaintiff. On the 26th 
of January 1890, a suit was brought upon these bonds, and a 
decree obtained foi the enforcement of the hypothecation lien on 
the 28th of Marcii 1891. The plaint in that case was filed by 
the father of the present plaintiff. He died before the close of 
the suit. The plaintiff and his brother obtained a decree under 
section 89 of Act IV of 1882, on the 25th of June 1892, and 
m execution of the decree the entire hypothecated property was 
brought to sale. The plaintiff purchased the property when it 

was put up for sale, and the date of his purchase was the 20th 

of August 1894. 

It appears that on the 7th July 1890, Fazal Husain executed 
a perpetual lease in respect of a portion of the hypothecated 
property in favour of Muhammad Baqar. 


(1) (1887) I. L. E., 10 Mad., 213. (2) (1883) I L R R All ist. 

(3) (1893) I. L. a . 73 ® 
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The plaintiff contends that the execution of this lease was 
in contravention of a covenant not to alienate, which was con- 
tained in the mortgage deed executed by Faml Husain in favour 
of B}*agwan Das, and accordingly prays in this suit that the lea-se 

be declared null and void. 

Tlie date on which the cause of action accrued is entered in 
the plaint as November 1896, and is set out as being a decision 
which the Eevenue Court gave against the plaintiff when he 
tried to realize rent from his tenants and found himself opposed 
by Muhammad Baqar. 

Tne learned Judge found that the suit was within time and 
rejected the defence set up by the appellant that limitation barred 
the claim. He also found that the lease was in contravention of 
the covenant contained in the mortgage-deeds of 1889 and 1890, 
and granted the respondent the decree prayed for* 

It is now contended before me in appeal that the suit is 
barred by limitation, as the article which applies is either article 
91 or 95 of the second schedule of Act No. XV of 1877. It is 
also contended that the respondent was aware of the lease on the 
5th of July 1893, the date on which Mango Lai, plaintiff, in 
his defence filed by him in answer to a suit brought by one 
Musammat Saidimnis^a, expressly made mention of this lease, 
and time began to run from that date ; and lastly, that, even if 
article 120 of the above named schedule is the article which 
governs the case, then also time began to run from the date of 
the execution of the lease, the 7th of July 1890, and in this 
event also the suit brought was beyond time. 

The learned Judge held that the article which governs the 
suit was article 120 and the right to sue did not accruo to the 
plaintiff until he purchased the property in August 1891. In 
support of his judgment I have been referred to the case of 
Paehmnuihu v. Ohinnappan (1). The difficulty about apply- 
ing that precedent is that in that suit there was no prayer that 
the deed which prejudiced the plaintiff^s title might be cancelled 
(l) (1887) L L. B.# 10 Zlt 
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or set a^ide. I was also referred to the ease of lima Shankar v. 
Kalha, Prasad (1). This is more in point, for the relief claimed 
by the plaintiffs was proprietary possessions by establishment 
of ownership and by removal of the defendants’ opposition 
based on the collusive mortgage. The learned Judges In that 
(»se held that the suit was not for relief on the ground of fraud, 
but for possession of property by right of auction purchase. 
Similarly in the case before me the prayer is for a declaratory 
decree declaring and establishing the plaintiff’s title, and also 
declaring that the lease of the 7th of July 1890, is null and 
void. I think the suit before me may be considered as one in 
whicli I should follow the prii ciple laid down in the ruling just 
quoted of this Court. I find that my brother Aikman in Din 
Dial V. Ear N arain (2), had a similar point to decide, and held 
that the prayer for the oancelment of the deed, which was in the 
plaint before him, could be treated as merely incidental to the 
main relief asked. In the present case I too would treat the 
subsidiary prayer in the declaration prayed for as purely subsi- 
diary. What the plaintiff wants is a declaration that the shadow 
oast upon his title may be dispersed. It is otherwise nothing to 
him whether the lease between Fazal Husain and Muhammad 
Baqar is or is not binding upon those who were parlies to it. 
Accordingly, following it, I dismiss the appeal with costs. 

Appeal dismissed. 
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MoL '■’’‘'•S*"- «•* ®K V. M.. C„„, (3" 
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Munshi Qxilzari Lai, for the appellant. 

B»b„ J^ndro Nath OkanihH (for wlom Bobo Barendrc 
KTX&lina MuheTj'C), for the respondent. 

Aikmah, J.— This appoBl arises „„i „f „ s„j, 
bro»gbt by th, .ppeltal .jeci ,he defeota from ocrlsio plot, 
of land as tang a trespasser. Tbs Conti of first iost.snoe deoLd 
the pla.„,.Ps .n,t The lower appellate Oonr. reversed that 
decree and drsm,^ the suit upon the gronnj that it was not 
cogorsable by the C vil Co.rt, It appear, that the plaintiff 
a not, oe .o the defendant under section 86 of the Korth" 
W^ern Proyrnees Rent Act, 1881 , seeking to eject hi„ fton. the 
and IE suit The defendant made an application to the Assis- 
tanl Ooll^tor contesting his liability to be ejected. He con- 
taded.n th.s app . cation that h. was not the pl.intiPs tenant, 
but y,3B hmself the owner o( the land. The Assistant Collector 

ThTh h d*'’ *’’* P^tat plaintiff, Hamid Ali 

Shah, had proved h,s ownership of the land, m.d upon that finding 

ma.nta.ned the not.ce of ejectment. The defendant appealed to 

ant Co llecta .n ftvonr of the plaintirs o,vnerd.ip of the land 
™ not sufflcent to give the Revenue Court jutWiction. The 
Oomm..s.oner held that the relation of landlord and tenant did not 

a^tor, ho d.ng that the case was ..essentially on. for the Civ 

1 ? R ’ o Subordtoate Judge refers to a decision 

of Burkrtt, J„ .n NaUeo Smgh v, /„« aK ( 1)1, “ 

taaon, I may mention, wa, followed by mo in the eni oOl 
W Ratv. Rdoo Charan Mai (2/ Butta ^rsLt 
W as.*) 1. L. B, « ^ « wcMr .see, ^ 
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of the cases dealt T^ith in these two decisions were entirely jggg 

different from those of the present case. The plaintiffs in both 

those cases had endeavoured to eject the defendant by taking 
action under section 36 of the Bent Act, but the Eevenue Court Whata® 

Lad, on the defendant’s objection, held that the defendant was a Ati. 
tenant with right of occupancy. Under these circumstances my 
brother Burkitt and I held that no suit was maintainable in a 
Civil Court to eject the defendant as a trespasser. That this 
view is right is quite evident from the provisions of section 96, 
clause (bj of the Rent Act, although that wa^ not referred to in 
our judgments. The present case is on all fours with an unre- 
ported case decided by my brother Bauerji — Second Appeal No. 

196 of 1699, decided on the 12th July 1899.^ In that case, as in 
this, the Revenue Court held that the rektion of landlord and 
tenant did not exist between the parties. With the following 
passage of the judgment, I fully concur:— « The mere fact of the 
plaintiff having applied to the Revenue Court for the ejectment 
of the defendant does not estop him from asserting, as he has done 
in the present suit, that the defendant is unlawfully in possession, 
that is, as a trespasser.” ’ 

In my judgment the suit was cognizable by the Civil Court, 

I therefore allow the appeal, and, reversing the decree of the 
lower appellate Court, remand the suit to that Court under the 
provisions of section 562 of the Code of Civil Procedure, with 
directions to readmit the appeal under its original number on the 
register, and proceed to dispose of the remaining grounds raised 
in the memorandum of appeal to it. The appeUant will have 

the costs of this appeal. Other costs in the case will abide the 

event 

Appeal decreed and cause remanded, 

* Since reported. Vide supra, p. 83 . 
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JSe/ore Mr. Juitire Knox and Mr. Justice Sanerji. 

BA BIR SINGH anb anoiheb (Pbaintiffs) «. THE SECRETARY OP 
STATE POR INDIA IN COUNCIL (DEPBroAHT) * 

Constru^non of do„s -Grant of lancl-Kresum^Hon as' to boundaries 
^^^jjrantu described a^ - “ 

hohalf of the nvern presumed to paes, nnloes there ie somethin, oithir in 
le angnago of the deed or m the nature of the subject-matter of^the .rant 

thirtlmuT'tr“'^“^ «ircumstauces sufficient to x^ebut that presumption l„d 
th. , though the measurement of the property which is grantL can be satisr.fl 
wxthout xncludmg half the xo.xd or half the bed of the Lr. and altl oult! 
laud xs desonbed as bounded by a river or a road, and notwithstandin "S tL 
1 ap whith IS leterrod to m the grant does not include the half of t) ^ * 
the road. And this xule of consoruction cannot be Ipa ef Lo n'7" T 
because xt is shown th.at it would have been to the inteLt of the T'? 
retain half the bed of the river. This rule of 77 7 7 ^ 

whether the subject matter be ,x gr.xnt from the crown orl 

tb^yiej. mu,la, Mr^dse Co. ( 1 ), Mcroyd v. Coultlard and 7ord 
V. 2 Ac Comn>s>.oner for the C^ty of Sydney (3), followed. 

This was a suit for tue demareatiou of the westeru boundary 
0 he plaintiffs estate. The plaintiffs were owner, of two villages 
known as upper and lower Ghamandpur. These village, s origL 
a Ij formal part of a Government grant of land made to the 
widow of Captmn William Eaynor, V. C., and one of tlie boun 
dunes 0 that grant the boundary in question in the present suit, 
was the bed of a hill stream called the Jakhan Eao. The phintiS 
c aimed that the original grantee was in possession of thj Jakhat 
ao up to the line of mid-,u-eam, the we.sfern boundary of the 
grant being described a, the Jakhan Eao- They claiLd thal 

M to, i. X883 ,l,e Dep.xSn.M m np 'tajltv 

pJh,. 0 .. he bent of to Jethen Ea„ to. on a dTet'e 
ensme a. to the bonndao, to qne^ontod been deeidri 
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them by the Collector, bnt they claimed to have always remaiBed 
ID po'.session notwithstanding that decision and that the Collector’s 
order could not affect their rights. The defendant pleaded that 
ever since the erection of the boundary pillars on the left bank 
the Forest Department had been in possession, and that the suit 
was barred by limitation. It was denied that any portion of the 
Jakhan Eao was included in the original grant and it was further 
alleged that the plaintiffs’ predeGes..or had compromised her claim 
to the Rao by accepting an additional grant of 400 acres. 

The Court of first instance (Subordinate Judge of Debra Dun) 
dismissed the plaintiffs’ ■^juit, holding that the presumption as 
to the boundary being the middle line of the bed of the 
Jikhan Rao, applied only in cases where Government makes no 
claim to the soil of a river bed— not in cases like the present where 
the Government claims the whole of the river bed as of right and 
as being the proprietor of all the land in Dehra Dun. The Court 
also found that the area of the original grant would be made up 
without including half the bed of the Jakhan Rao, and that 
therefore the boundary set up by the defendant was correct. 

The plaintiffs appealed to the High Court. 

The Hon’ble Mr. Gonlan and Pandit Sundar Lai, for t! e 
appellants. 

Mr. E. Chamier and Mr. A. E. RyvttSj for the respondeuL 

Kkox and Baxerji, JJ.— The plaintiffs-appellants arc the 
ovmers of certain villages in the district of Dehra Dun, which 
originally formed part of a grant made by Government to the 
widow of Captain Raynor in 1865. To the west of those villa- 
ges lies a hill stream called the Jakhan Rao, and to the west of 
the stream is a forest belonging to Government. 

It is alleged on behalf of the plaintiffs that the western boun- 
dary of their villages extends to the mid-stream of the Jakhan 
Rao, and that they are thus the owners of one-half of tlie bed 
ofxhe stream. On behalf of the defendant it is asserted that the 
western limit of the plaintiffs’ villages is the eastern bank of the 
Jakhan Rao, and that the whole of the bed of that stream belongs 
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to the Government, An order fr, fLo+ „«• ^ 

^ .he® '’r?'’* •"““‘■‘f' •» 1- 

tio., that their Property ' Ll* I , ' "“‘r ’ 

pleaS ittS -d 

The Court below has dismissed the claim. 

P«ge 6 of the oppeUaL' Lk'^r'd”^ “ printed on 

“in consideration of the o-en,! ^®/^orth- Western Provinces, 
Captain William Eayuor -| q “aT™’ '>7 l»«n 

the gallant defenders of ihonLftf ' »"» »f 

“hie widow nod to his t*";"" ““S*.'"' ■« 1867 ,» granted to 

P.»priemry right rent-fe^ ‘n’ ''» 

measuring 2,000 acres” The boLl, ® of hnd 

•he western honndnry being « J.thnnTo „ ^ 

of «.i "ooC«e ™:'";/s t ^ ‘"'f 'Oo-l offeo. 

Jakhan Rao a,/ the bed of the 

in the wclllfotroTsfoVS'/ly^'^^f 

(1), in the following terms •-!« Tf^ ^ ^'>'^dge Go. 

construction is now well settled th.^ of 

of land, even although it is described'^br^ ^ conveyance 

colour, and by quantity, if it i, saW t! ^3^ 

either by a river or by a public H ^ «“o side 

ooorirnedon of tie ™ "" ‘'™ 

the road passes, unless there is cnc, u- or half of 

enough in the expression of the^ • oircumstances, or 

““ ““on of the party •“ “kow that that is 
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only the land described by metes and bounds, but also half the 3399 

soil of the road or of the bed of the river by which it is bounded, z 
. • , 1 1 . , , ’ Bamib 

IS intended to pass, but that presumption may be rebutted. S ingh 

This rule has been followed in subsecpieat cases, of which we may The 

only mention the recent case of Ecroyd v. Coulthard (1). The 

Court below refused to apply it to the present case on the ground roB India 

that it is not applicable to a ca=e in which the Crown lay^ claim Cohnoii. 

to the soil of the bed of a river. We arc unable to agree with this 

view which the learned counsel for the respondent has conceded 

to be erroneous. In Lord v. The Gomm'issi oner for the G%ty of 

Sydney (2), it was held that the grant by the Crown of land 

bounded by a creek passed the soil of the creek ud medium, 

filum aquce, and that this rule “ equally applies, whether the 

subject-matter be a grant from the Crown or a subject. ” And 

the rulings to which the learned Judge has referred do not lay 

down a different view. 

It was, however, contended on behalf of the resjiondent that 
the Jakhan Eao was not a river, and that the rule of mid- 
stream did not apply to it. With reference to thL contention 
which, we may .obseive, was not raised in the Court below, we 
referred certain isnies to that Gomt. Upon the findings on 
those issues the Jakhan Eao must be held to be a river. It has 
a perennial source, a bed and well-defined banks on either side : 
water flows in it for a part of the year, and it discharges itself in 
a continuous flow into another river, the Suswa. It has thus all 
the elements which constitute a river to which riparian rights 
attach. The water, it i& true, dries iqi, and the bod remains dry 
for several months in the year, but it is not necessary that “ water 
should flow in it continually." (8ce Tagore Law Lectures on 
the Law of Eiparian Eights, p. 81 , and the authorities cited 
therein). We therefore hold that the Jakhan Eao is a river. 

It is so described in the wajib-ul-arzes of the villages through 
which It passes. It was treated as such in the reports of the 
revenue officers, and the parses and the Court below proceeded on 
(1) L. E„ 1897, 3 Oh. D., 554,. (2) (1859) 13 Moo , P. C., 473. 
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the assumption that it is a river. It is ton late therefore now to 
contend that the presumption of law which arises in the case of 
rivers does not apply to the Jakhan Rao. 

• conveyance of land abutting on a 

liver the bed of the river ad medium filum pissos to the grantee 
»« ^b. b. „b„„ed, b., do o.,y ctaomstooco. e.i,t 
-so ,b,ob rebu, the i.re,„.„,„i„n. Tb, cireoreetooces “eW 
apon are, that the quantity of land granted is specified in the grant: 
hat when belaud was measured and entered in the khasta the 
bed was not included in the measurement ; that in some of the 
maps ^e b^ .as not shown as a pirt of the grant , that as Z 
bed y elds lime-stones, which are a valuable source of income, it 

would have been to the intere-t nf tLo p r ^ x 

bed and ,•+ Jc * !•! T , Government to retain the 

bed and it is not likely that it was intended to be conveyed bv 

"ZdeT T ^>^0 fully met by the observations 

71 f LoFs L. J., and Cotton L. J., in MieUethmaite 
V. Newlay Bndge Go. Lord Justice Lopes said:-.‘^If kud 

tbi bT^ " or river is granted, the half of the road or 

the half of the river is presumed to pas,, unless tiiere is some- 
thing either in the language of the deed or in the nature of the 
sn^ed-matter of the grant, or in the surrounding circumstances, 
sufficient to rebut that presumption, and this, though the measure- 
ment of the property which is granted can be satisfied without 
i^luding half of the road or half of the bed of the river • and 
id^iong i the land is described as bounded by a river or a’road, 
mid notwithstanding that (he map which is referred to in the 
grant does not include the half of the river or the road. ” And 

ar iWc; rule is once established as 

a rule of construction, we are not at liberty to depart from it 

nver. As in that case, so in this, there is nothing in the 
language of the sanad, or in the nature of the property, in the 
surrounding circumstances to exclude the presumption of n 
« ofa halfof the bed of the Jakhan Bao Raynor: 
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On the contrary, it appears iroin a memorandum, dated the 14th 
April 1874, on the recently settled boundaries in the Dun 
Forests, forwarded by the Conservator of Forests to Captain 
Bailey, Superintendent, Forest Surveys, that it was declared by 
the F crest authorities that “ the centre of the Jakhan Rao 
constitutes the boundary between the Government forests and the 
several grants. ” (e/. appellant-’ book, p. 17). It was urged by 

the learned counsel for the respondent that had it been intended 
to make a grant to Mrs. Raynor of any portion of the bed of 
the Jakhan Rao, the Forest Officers would not have raised objec- 
tions, so far back as 1877, and asserted that the western boundary 
of the grant was the eastern bank of the Rao. This argument has 
no doubt much force, and it derives support from the correspon- 
dence printed on page 17 of the appellants’ book. It must, 
however, be remembered that the grant had been made twelve 
years before, i. e., in I860. In 1871, Mrs. Raynor asserted 
that her boundary extended into the bed of the Jakhan, and that 
she had been taking lime-stones from it for five years preceding 
the date of her letter. It has been proved by the oral evidence 
adduced in the case, and specially by that of Mr. Raynor, that 
pillars were erected shortly after the grant along the middle of the 
bed of the river, and that hine-stones wore appropriated by Mrs. 
Raynor and her son. The statement of Mr. Reynolds that 
permission was obtained from Forest Officers by Mrs. Raynor for 
burning lime is contradicted by that evidence. The inability of 
Mr. Reynolds to produce any application for permission very 
much weakens his statements (see correspondence, p. 11, respon- 
dent’s book). Mr. Reynolds has admitted in his deposition that 
he was not aware of any facts which would prove actual possession 
ot the Rao. The same may be said of the evidence of the other 
witnesses for the defendant. It has been fully established that iu 
spite of the objections of the officers of the Forest Department, 
Mrs. Raynor and her successors in title remained in possession of 
the bed of the Rao, and prevented Government contractors from 
taking lime-stones from it. The possession of Mrs. Raynor is 
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■ ^ order of the 26th of Pobrunry 

1S8. (pp. 18 an( 19, appellant.’ book). We are unable to agree 
jithMnRyves contention that this order operates as res 
a a. e are not satisfied on the evidence that the plaintiffs or 
their predecessors have been out of possession, that the defendant 
has been m adverse possession, and that the claim is beyond tfme. 

A faint attempt was mide to show that Mrs. Riynor relin- 
quished all claim to the bed of the Jakhan Eao on obt doing 400 

thT^larM tf s^«sf-ctory evidence to connect 

question. Mr. Eaynor has stated that it had referen-’e to 
another claim which his mother had against Government. 

W hold that the western boundary of the plaintiff’s pronertv 

are entitled to a declaration to that efiect. 

■W« iilloir He appe J, set aside the dajree of the Court below 
aud deor» the claim wttl. coats iu both Courts. ’ 

Appeal decreed^ 
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Muhammadan Za«,~Pre emniion S7 , (D^etoasts).* 

^ Sunm,, ^re-empior a 
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(2) tVeelEly Kotos, 1892, p. 34. 
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AikmaKj J. — ^This appeal arises out of a suit brought to enforce 
a right of pre-emption based on Muhammadan law and custom. 

The plaintiff^s suit was dismissed by the Court of first 
instancej which held that the plaintiff had no right to pre-empt 
the property sold. This decision was, on appeal, affirmed by the 
Subordinate Judge. 

The plaintiff comes here in second appeal and the sole ques« 
tion for decision is whether, under the circumstances of the case, 
the plaintiff-appellant has a right of pre-emption in respect of 
the property sold. 

The plaintiff and the vendors are neighbours residing in the 
town of Koil in which the house property sold, and claimed in 
this suit, is situated. The plaintiff claims to be allowed to pre- 
empt the property sold on the ground of vicinage. The plaintiff 
is a Shia governed by the Imamiya Law, whereas the vendors are 
Sunnis governed by the Hanifeea law. The vendee is also a 
Simni. Now by the Imamiya law, a neighbour, as such, has no 
right of pre-emption, It is admitted by the learned counsel who 
appears in support of the appeal that the plaintiff in this case 
might sell his house to anyone he likes, and that his Sunni 
neighbours could not successfully assert any right of pre-emption 
against him. But it is argued that, as according to the doctrines 
of the Sunni school, neighbours have a right of pre-emption, the 
plaintiff being a neighbour is entitled to take advantage of this 
right, even though he is not a Sunni. It is admitted by the 
learned counsel on both sides that in disposing of this case the 
Court ought to be guided by the rule of justice, equity and good 
conscience. But whilst one side argues that it would be in aocor- 
dftnce with that rule to let the plaintiff have the benefit of the 
law governing the defendant- vendor, the other side contends that 
it would not be consonant with that rule to do so. 

Very learned and able arguments were put forward by the 
counsel on either side in support of their respective positions. I 
do not propose to follow them in these arguments. For, admit- 
ting the appellants contention that the case should be sjoverned bv 
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1899 vendor belongs, the learned 

____ counsel for the apijellaut has failed to satisfy me that, acoording 
SrsAi^ doctrines of that school, a neighbour against -whom a Sunni 

Ch^ pre-emption has nevertheless a right of pre-emp- 

tion against the Sunni. In my judgment the principle of recipro- 
city lies at the root of the law of pre-emption. 

It is true that according to the Hanifeea law it is not necessary 
that the pre-emptor should be of the same religion as the vendor. 
On p. 47/ of Baillie’s Digest, 2nd edition, that learned author 
^ys “Islam on the part of the pre-emptor is not a condition.” 
He goes on to say, “ so that zimmees e., infidels subject to and 
under the protection of a Muhammadan Government) are entitled 
to exercise the right of pre-emtion as between themselves or 
against Mooslims.” Those words as between themselves are to 
my mind an indication that though a person need not be of the 
same religion as the vendor to entitle him to take advantage of 
the Hanifeea law of pre-emption, he must yet belong Ito a 

class of persons against whom a right of pre-emption can be 
enforced. 

At p. 793 of his exhaustive judgment in the Full Bench ease 
OoUndDayalv.Inayat Ullah (1) Mahmood, J., observes;— 

‘ The rights and obligations created by that law {i. e., the Muham- 
madan law of pre-emption), as indeed by every other system with 
which I am acquainted, must necessarily be reciprocal.” It has 
not, I repeat, been shown to my satisfaction that it was ever the 
intention of the Hanifeea law to confer a right of pre-emption on 

a neighbour regardless of the fact that no reciprocal right could be 
enforced against him. 

The case relied on by the lower Courts, mmely, Pir Bakhsh 
V. Sug^a B%U (2), differs from the present case, for there tho 
plaintiff and the vendor were both Shias, whilst the vendee was 
a bunm. But the following observation of the learned Judge who 
Jcided that case appears to me to be in point “I do not think 
a atsy m e of justice, equity and *§ood oouscieuce exists that 

(1) (1886) 1. 1,. E., 7 775. (2) Weekly Notes, 1892, p. Si. 
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would enable us to allow the plaintiff, who from the fact of her 
being a Shia neces'^arily abhors the doctrines of the Siiimi school, to 
take advantage of the law of that school in regard to pre-emption, 
and to maintain the pre-emption suit, any more than if the 
plaintiff stood in the position of the defendant-* vendee she could 
be made liable to the doctrines of the Sunni school if the present 
vendee stood in the position of the plaintiff pre-emptor.’^ For the 
above reasons I am of opinion that this appeal cannot succeed, and 
I would dismitoS it with costs. 

Knox, J.— I also am of opinion that thi^ appeal must be dis- 
missed, The plaintiff, now appellant, is a Muhammadan gentle- 
man of the Shia faith. He says in bis plaint thxt he has a right of 
pre-emption under the Muhammadan law and custom in res23ect of 
the house sold, the subject-matter of the suit. 

The appellant has not proved the custom alleged, and the sole 
question is whether he has any right of pre-emption under 
the Muhammadan kw. 

Now if by the Muhammadan law the plaintiff means the Ima- 
miya doctrines, he has no standing, and he sees this, and therefore 
urge-, that the decision should be in accord witii the doctrines of 
Abu Haoifa, and if not with these, still under the general rule of 
justice, equity and good conscience, which he considers would 
award him his claim. 

Hib learned counsel addressed us very able arguments on this 
view of the question, but I think the question must be decided 
upon the general principles of Muhammadan law. 

The appellant is claiming wliat has been properly described as 
a weak right. He is trying to place a restriction upon liberty of 
transfer of property. It is for him to show that he is vested with 
bome right or power to make such restrictions. The Shia law 
gives him ^a Shia— no such right under the present circumstances, 
and it is for him to show us that he can take advantage of the 
Sunni law, which he would be the first to repudiate did it place 
any bimilar restriction upoif himself. As he has shown no law or 
precedent to the above effect, I would hold that he has not proved 
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the existence of any such right of pre-emption in himself, and 
would dismiss the appeal with costs. 

OitiiBE,— Appeal dismissed with costs. 

Appeal dismissed. 

REVISIONAL CRIMINAL. 

Sefore Mr. Justice Stair and Mr. Justice BurJcitt. 

QTJEEN-EMPRESS ®. ADAM KHAN akd ajtoxhbb .« 

Sroeedure— Complaint-Criminal Srocedure Code, Section 203— SismUsal of 
eomplaini—Sulseguent complaint arising out of the same matter. 

When a competent tribunal has dismissed a complaint another tribunal of 
exactly the same powers cannot re-open the same matter on a complaint made 
to it miraian Sen v. Jogesh Chundra SUttaoharjee (1) and Komal 
Chandra Sal v. Courchand AudhiTcari (2) followed queen-Smpress t. Suran 
(3) and (iueen^:B}mpress v. TTmedan (4) referred to. 

This was a reference, under section 438 of the Code of Crimi- 
nal Procedure, made by the Superintendent of Dehra Dun thi-ough 
the Sessions Judge of Saharanpur. One Hira Lai brought a com- 
plaint against Adam Khan and Pandey Khan under section 406 
of the Indian Penal Code in the Court of an Honorary Magistrate. 
The Magistrate took the complainant’s statement and dismissed 
the complaint under section 203 of the Code of Criminal Proce- 
dure. The complainant then made a similar complaint arising out 
of the same circumstances against the same men in the Qooxtofs. 
Deputy Magistrate. The Deputy Magistrate entertained the com- 
plaint and issued warrants for the arrest of the accused who 
were put in the lock-up. ’ 

The ca^e being brought to the notice of the Magistrate of the 
District, he made the present reference to the High Court with a 
view to having the order of the Deputy Magistrate set aside. 

Mr. a Dillon, in support of the reference 

P.ndi. B.b>, D„rs^' Ckaran Ba^erji), 

for the complainant, Hira Lai. 

* Criminal Reference No. 463 of 1899 ~ 
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Blaib and Buekitt^ JJ,— This case has been referred to a 
Divisional Bench upon the ground of the extreme probability that 
similar cases occur and are likely to occur with great frequency, 
and it is therefore important that there should be a clear decision 
of this Court upon the point at issue. The case comes before us 
upon a reference from the District Magistrate of Mussoorie, for* 
warded through the Sessions Judge of Saharanpur. It coiifains a 
recommendation that the proceedings in the Court below should be 
set aside as illegal. 

The facts are that one Hira Lai lodged a complaint before a 
Bench of Honorary Magistrates at Mussoorle agauist Adam Khan 
and others, charging them with criminal breach of trust under 
section 406 of the Indian Penai Code. The Bench after examin- 
ing the complainant dismissed the complaint upon the ground that 
the matter complained of was one which ought to be tried in a 
Civil and not in a Criminal Court. At a later period the same 
Hira Lai preferred precisely the same complaint in the Court of 
another Magistrate, who thereiipSn took cognizance of it and issu-* 
ed warrants for the arrest of the accused. The warrants were exe- 
cuted. The accused were taken into custody, and remained there 
for a month before they were liberated by an order of a superior 
Court. It is upon the petition of the person so imprisoned that 
this reference, with the recommendation of the District Magistrate, 
has been forwarded to us. Mr, Dillon^ who appears to support 
the recommendation, has cited to us two recent rulings of the High 
Court at Calcutta : one Nilratan Sen v. Jogesh Ohundra BkuU 
tmharjee (1) and the other Komal Chandra Pal v. Gonr Chand 
AudUkari (2) which simply follows the ruling in the previous 
ease. We have also been referred by Mr. Dillon to a recent un-- 
reported decision of this Court in Karim Bakhsh v. Adil Khan, 
decided by Mr. Justice Aikman on the 17th of June of the present 
par. The facts in the Calcutta cases are on all fours with those 
in the case which we have to decide. The rule laid down in those 
eases appears to us to be founded upon thoroughly satisfactory 

(1) (1896) I. L, B., 23 Calc, 983. (2) (1897) L L. B., 24 Calc., 288, 
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reason,. D* ftcto in the case deoH,d by „„ t„ae, Aita.n in 

tai. “» aose m the Calcutta cases, ,nd our brother Aik- 

L„„ ^aa’s decwton „ nol tnoonsisteut with the rule liad down in them. 

Aasn w On the other hand, we h.ye had cited to ns the case of ««»-£»- 

«■« “ce of 9„e.« tr»,«da» 

(2), in whieh It has been held that a Magistrate who has dismissed 
a complaint B not thereby precluded from himself entertaining 
gam what is in suh*u„» the same complaint. That i, the only 
authority upon which Mr. .Dnrpa CA„rnn relies. It does not, in 
onr opinion, oonflief will, the niling, of the Calcutta Court 
or of our brother Aikman. We think it utterly contrary to sound 
pmeiples that one Magistrate of co-ordinate jiirLlotion Lold, in 
effeol and substance dod with, as it i, were an appeal or a matter 
or revision, a comp amt wnich had already been dismissed by a 
ompelent tribunal of co-ordinate aiiibotity. Por these reasons, 
we accept the recommendation of the District Magistrate and set 
Mide the p^eedings pending in ,|,e Court below. We desire it 
to be^ distinctly understood that we decide nothing ejcept the 
question aelu.lly raised by I ne fact, this case, which ,s,ll,al 
when a competent trihunal ha, dismissed a complaim, anotiier Iri. 
hunal of exactly the same powers cannot re-open the sa.ne matter 
on a complaiDt made to it. 


1899 

Novemher 10. 


appellate civil. 

^ifore S%r Arthur JStraohev, KniahS r s 

DAULAT SINGH AND AKOTHM ’(T\m 

AND ANOIHCB (Dependanj-s) ®. JUGAL KISHOEE 

JBxeauttou of decree—Ctml Prooedure^Oo]'* t ■ 
letween the parties to the suit” <? f®’ 

ancestral property-Sait to sei~fjd^ ^ OolUotor as 

was mi ancestral, • ground that proper 

acting under 8ertion°320 ^thrCod^lT Collector 

' — ' — ^ — ° ^ivil Proced'ure as being ancestial 

* Secona Appeal Ko 937 of ; — - — , 

Subordinate Judge of Moradabad Pandit Bajnatb Sabib, 

dewee of Babu sLva Cbartutatl a 1896/ eonfiruiing 

1896 ’ • ■*■■’ «nsr£ of Nagma, dated the 27th May 

(1) (1886) 1. 1. E„ 9 All., 86. (a) Wookly Notes, 1895, p. 86. 
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property, tlie judgment-debtor sued the decree-holder and the auction-purchaser 
to have the sale set aside upon the two main grounds that the property was 
not anoe&trah and theiefore could not legally ho sold by the Collector, and that 
the leal pui chaser at the auction sale i^as the dccrec-holdei himself who had 
not obtained the leive of the Court to bid Meld that the questions thus laised 
were questions irising between the piitiestotho suit within the meaning of 
section 244 of the Code of Civil Piocedure xnd thit the suit would not lie. 
:Basi% Mam v. FaiUi (1) and Mrosmno Kumar Sanyal t?. Kalt Mas 8anyal 
(2), referred to. 

The facts of this case are sufficiently stated in the judgment 
of the Chief Justice. 

Maulvi Ohulam Mujtaha, for the appellants. 

The respondents were not represented. 

Steachey, C. J. — The plaintiff in this case claims to recover 
certain immoveable property, which was sold by tlie Collector in 
execution of a decree transferred to the Collector for execution 
under the rules made under section 320 of the Code of Civil 
Procedure, from the second defendant, who was the purv.haser at 
that sale. The plaintiff was tlie judgment-debtor : the first defend- 
ant K the decree-holder ; and the object of the suit is to recover 
possession of the property, notwithstanding the execution sale, 
on the ground that the sale by the Collector was vitiated by cer- 
tain defects. After a rem.xnd made by tlie lower appellate Court 
to the Court of first instance, both Courts have decreed the claim. 
The question raised by this appeal on behalf of the defendants is 
whether the suit will lie, 

Jfow the first ground on which the suit is based is that 
the property in question was not ancestral property, and that 
consequently the decree ought not to have been transferred for 
execution to the Collector. Before making its order of transfer 
the Civil Court, in accordance with the rules made by this Court, 
issued notice to the decree-holder and the judgment-debtor for the 
determination of the question whether the property was ancestral 
or not. The judgment-debtor the present plaintiff, did not con- 
test that application, and t^e order for transfer was thereupon 
made. It is clear, therefore, that the question whether the 
(I) (1886) I. L. B., S AU., 146. (2) (1892) I. L. E.. 19 Cal<!.. i 
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_ Wriy ™ a question arising between the 

Sn T »d the judgment-debtor. 

That be.ng so the present suit, so far as this first point is con- 
cenred, is barred by swjtion 244 (c) of the Code of Civil Pro 
ednre having regard partiouiaiiy to the interprelalion piaoed 
on ha eW by the Pnll Bench of this Court in Bam v. 

It was there pointed out that the section prohibits 
not only a separate suit between the partieB to the decree or their 
repreientatives, bn, aiso a suit by a party or hi, repreL wl 
gamst a purchaser at a sale in esecution of a decree, the object 

e^LS d., , " ’'tich relates to the 

enecntion diKharge, or satisfaction of the decree. As I have 

Aeady stated, the question whether this property wa, ancestal 

did arise between the parties to the suit It clearly related to 

which shoidd have jurisdiction to enecnte the decree and the 
procedure by which the decree should be eaecnted. Tie M 
Bench decision to which I have referred is supported by the ca» 

W ^ ^‘‘Vcd (2 , decM 

atlrt^te Z f "■"'T --net 

appears to me that, so far as the suit is based upon an alleea- 

for the %rpLe”f e«eItbnTfs ancestral 

Code ^ execution, it is barred by section 244 of the 

aucltmrht?""' -^ the 
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to the execution of the decree. So far as regards the second point, 
therefore, the suit is also barred by section 244. 

The third point raised by the suit is that the sale was eflecicd 
by the Collector in disregard of an order directing the post- 
ponement of the sale passed by the Munsif who had tran-ferrcd 
the execution of the decree to the Collector. As to that it is sufll- 
cient to say that no such order of postponement could be legally 
made by the Munsif. The execution having been transferred 
to the Collector, the Mnnsif, so long as it remained with the 
Collector, had no power to interfere with the proceedings, as 
by postponing the date of sale : only the Collector himself could 
do that. 

These are the only grounds on which the suit has been broifght. 
It follows from what I have said thai the suit ought to have 
been dismissed. This appeal is allowed, the decrees of the 
Courts below set aside, and the suit dismissed with costs in all 
Courts. 

Baneeji, J . — am of the same opinion. 

Appeal decreed, 

RE VISIONAL CRIMINAL. 

Mfore Mr. Justice j^oatr. 

w. J. ELLIS (ArPHOAKT), THE MUNICIPAL BOAED Ot’ MUShOOKIH 

(OpposiTB Partis^).* 

Act XV 0/1883 H. and .lunici^aliticc Act), Section 

46 — of distress warrant for recomrv of 

a Magistrate, acting nn<I -r section 1C ol Act No. XV of 
1883, uBum a wrrant for the realmtion of an, xrc of Municipal tixe! alWrf 

o be doe, the Magistrate is acting in a ministoxial capacity only and Jias^no 

jnnsdiotion to inquire as to whether such arrears are rcaUy due or not. 

IHIS was an application for revision arising out of the follow- 
g arcumstances. The Secretary of the Municipal Board of 

Mt ■' 1 ’ Lodge Mussoorie on account of 

Magistrate 

— _ S_ch amount under section 46 of Act No. XV of 1888. 

• Criminal Eeyision No. 438 of 189 a. 
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W. J. lliLIS 


The 

MuiSriciPAi. 


Boaeb op 1 ueeimeci to {3a v the ^iim 

Mbssooeik. demanded and applied to the High Conrt for revision of the 
Magistrate’s order fer 


Orders were thereupon i-ned by a Magistrate of the first cla -s to 
the police for the realization of the Him in (inestion, no intima- 
tion of the application of the B.ard having apparently been 
given to the alleged defaulter. Mr. Eilis declined to pav the mm 


AUi rvvimon 01 tl3c 

Magistrates order for realization of the said sum. The main 
grounds of the application were that no arrears of any tax imposed 
under Act XV of 1883 were due by tlie applicant to the Muuieipal 
Board and, that no opportunity was given to the applicant to 
show cause why distress should not be levied on his property. 

Applicant’s counsel relied on Municipality of Ahmedabad v. 
dumna Jrunja (1). 

Mr. W. Wallach for the applicant. 

The Government Pleader (for whom Mnnshi Qulmri Lai) 
f.^r the Municipal Board. ^ 

BLAIE,J.--In this case a Municipality has levied a tax; it 
las charged the present applicant with certain arrears alleged 
to be due. It has applied tea Magistrate for recovery of those 
arrears y distress and sale of the movable property of the 
app leant. Under protest payment was made. The applicant 
here challenges the right of the Magistrate to make such an order 
and contends that the Magistrate ought to have judicially heard 
and dotermiaed the question whether any such arrears were 

L the Municipality 

T 1 was apparently taken under section 46 of 

c 0 . u of 188 J. That seotion is couched in tJie following 

woi Arrears of tax imposed under this Act may be 

Ltr'l’ T Magistrate having jurisdi'etion 

withm the limits of the Municipality, by the distress and sale 
0 any movable property belonging to the defaulter within 

indicating that the 

gi& la 0 IS applied to in a jncUcial capacity, and no provision 
dealing with the case by him. I do not find my 
influenced by a decision cited from I. L. R., 17 Bqm., 

words containing 

mvsfil/ * judicial determination. Nor do I find 

a a to draw any inference from the statutory provisions 
- " " «0891)I.L.B.,17Bom.,7Sl. 



SeJ^oTB tTiiistice JL^zot Giid HIt, J^u^ticQ A.ihMG>u 1899 

QTJEEN’-EMPBESS w HAHN! aisD ornEES ^ I^oiieinhef* 6, 

Act Wo. XLV of ISQO f India, z Venal GodeJ, hecHonf 2C)% 200--JPuhUo 
mii s «?8 re—- So I ie iH ng fot* purpoi^es of prosfitizHon. 

Sold tliib tlio soliciting for purpose's of prostitution of passers by on a 
public road is not a public nuisance as tkit tom is defined in section 268 of 
tbe Indian Penal Code. 

Tnib was a reference made under section 4SS of i ,o Code of 
Criminal Procedure by the Sussionb Julge of S’lrhjauaupur. 

Three person^, prostitutes, being on a public roid in Shabjahan- 
pur about midnight, accosted a person who was going along 
the road and solicited 1dm to go with them. Tlie person t.ius 
accosted, being a Ee^erve In-=peotor of Police, caused the three 
women to be taken into cu-todj', and they were tried for and 
convioted of the offence punishable under section 290 of the 
Indian Penal Code, viz., a public nuisance. The accused applied 
for revision of their convictions and sentences to the Sessions 
Judge, who, being doubtful whether the acts complained of could 
properly be regarded as con-atituting a public nuisance, as that 
term is defined in section 26S of ^he Indian Penal Code, referred 
the case to the High Court. On this reference the following 
orders were pa-sed. 

Knox, J.— This is a rSferonce by the Sessions Judge of 
Shahjahanpur. The District Magistrate at Shahjahanpur has 
convicted thre e persons, prostitutes, of au offence which he - 

• Ciimiaal Eeferenco No, 346 of 1899? * ' V ~ * ‘ 
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for the enforcement of the recovery of income tax or land revenue. iggg 

It seems to me that, had the Legislature intended to impose upon 

the Magistrate the duty of judicial inquiry and finding, it would ». 

have used appropriate words. In the absence of such words I find mvmcipai, 

it impossible to believe that the Legislature intended to confer e® 

^ ° . Mussoomb. 

upon the youngest and most inexperionood officer a function of 

trying such a question, for instance, as the legality of the imposi- 
tion of a tax. 

In my opinion the duty imposed on iho Magistrate is purely 
ministerial, and provides the means whereby the recovery of 
the taxes could be enfored by a legal authority. This petition is 
therefore dismissed. 
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considered they have committed under section 290 of the Indian 
Penal Code. The evidence against them shows that all three 
came out on to a public road, and, thinking that a Eeserve 
Inspector of Police, who was passing by, was a soldier, called out 
to him and solicited him to go back with them. The District 
Judge before whom the ase was taken in an application in 
criminal revision was doubtful whether an annoyance caused in 
a public place to a single person could be brought under the 
definition of a public nuJ-once, op the ground that it might have 
been any member of the public to whom the annoyance was 
caused. He has accordingly submitted the case to this Court 
under section 438 of the Code of Criminal Procedure. Section 
290 renders punishable what are known as public nuisances in 
rtie Indian Penal Code. The defiuitiou of public nuisance 
IS to be found in section 268. A person is guilty of a public 
nuisance when (omitting that part of the section which does not 
refer to the present case) lie does an act which must necessarily 
cause annoyance to persons who may have occasion to use any 
public right. Acts of a similar kind, and more particularly the 
act of loitering or importuning for the purpose of prostitution 
can be provided agaiuot in Cantonments by tlie Cantonments Act 
of 1889. Further, a Municipal Board may, under Act No. XV 
of 1883, make rules for prohibiting, preventing, aud pmii.hinP- 
Mioh acts witbin the Municipality as may, in tlie opinion of ihe 
Hoard, cause, or tend to cause, annoyance to persons who have 
^‘casion to ii-e a public right. The language used in Act No. 
XV of 1883 at once shows the difference between the powers given 
to a Municipal Board aud the powers given to Magistrates under 
section 290 of the Indian Penal Code. In the latter case the act 
done IS only punishable when it is an act which must necessarily 
cause annoyance to persons who have occasion to use any public 
nght.^ We are not at the present moment considering acts 
or omissions which are the cause of common injury, danger, or 
annoyance to the public, or to the people in generj, who dwell 

case The difficulty in tMe present 

Im aooossarily- which occur in section 

268 . The Magistrate was satisfied that in the present case annoy- 
ance was caused, Si least so we learn from the remarks which he 
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has sent up to this Court along with the reference, and there can 
be no doubt that annoyance is frequently caused by acts of this 
hind. “W e are not satisfied that the act of the women in this case 
was one which must necessarily have caused annoyance. If the 
act, of which these women were found guilty, was an act entirely 
without a remedy, it might be necessary to call attention to the 
absence of all remedy. All that need be done in the present case 
is to say that the Sessions .Judge is so far right when he says that 
the act does not fall within section 290 of the Indian Penal Code. 
The conviction will have to be set aside, and the fines, if paid, be 
refunded to the person or persons who paid them, 

Aikmax, J.— I am of the same opinion. In my judgment 
persons who are exercising the right of passing along a public 
road ought to be protected from being importuned for the purpose 
of prostitution. Within the limits of Cantonments such protection 
may be afforded by rules framed under section 26, clause 23, of 
the Cantonments Act of 1889; similarly within the limits of 
Municipalities, protection may be afforded by rules framed by 
Municipal Boards under the provisions of section 55, clause 1, of 
Act No. XV of 1883. But the sole question we have to deal 
with now is, whether the conduct of petitioners amounted to a 
public nuisance as defined in section 268 of the Indian Penal 
Code. I entirely concur with my learned brother in holding 
that it did not. The conviction and sentence must therefore be 
set aside. 


Empbsss 
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"UBfoTB JusticB S^nox emd JJTs*. Justice 
QUBEMMPIiESS 

Act Wo. XLV <5/1800 (Indian Penal OodeJ section 193 Criminal Pro^ 
eedure €ode» section 1^4i-^Btatement made in the course of a Jkdi* 
eial proceeding made before a Magistrate under section 

164. 

Seld^ that wlieie a witaeys had made one statement on oath or solemn 
affirmation before a third class Magistrate under section 164 of the Code of 
Criminal Procedure, and again another and totally inconsistent statement at 
the trial of the case before a Magistrate of the dist class he might properly 

^ Criminal Appeal Ho. 848 of 1898. • ^ 
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beconrioied under tbe second-if not under the ftrsi-parai-i ,ph of section 
- 193 of the Indian Pen,] Code. Qt'een-X!mpre6s Marmc, ( 1 ) considoied and 

distiaguislied 

This was au appeal by the Local Government from the 
acquittal of one Khem by the Sessions Judge of Farrnkhabad 
on a charge under section 193 of the Indian Penal Code.* The 
facts were briefly, that Khem had been put b-fore i Magistrate of 
the third cla^s as a witness in a ease of theft and had mido a 
statem^ent before the Magistrate under section 164 oftho Code 
of Criminal Procedure on solemn affirmation. Subsequentlv 
Khem, as a witness before the fiist class Magistrate who tried 
the case, made a diametrically opposite statement, aLo on solemn 
affirmation. Khem was tried on a charge framed in the alter- 
native in respect of these two statement,, and was convicted under 
section 193 of the Code of Criminal Procedure by a Magistrate 
of the first class. Khem appealed to the Court of Session, and 
that Court acquitted him on the ground that the statement made 
by Khem under section 164 of the Code ofOriminil Procedure 
before the third class Magistrate was not m ,ds in the oourse of a 
jiid.cial proceeding, and with reference to the case of Queen- 
Bmpress v. PAama (1). From this acquittal an appeal was 
pi©feiied by the Local Governoaent. 

The Government Advocate (for whom Mr. W. K Porf,v\ 
tor the Crown. * 

Ksox »d Aihun, this osse, s, in the oases which 

W. pte^ed, the accused had bees ceuvicted on an allerneh,, 

chaige of gmng false ovidonce in that he mmle two contradiotorv 

™ betao a M^sS 

wafpoldta,°^l. !t ” “OS* of theft 

waspending The second was made before a Magistrate of the 

first class who tried the case. Khem in his defence stated that the 

mi^nt whic? s^^tement, and that the state- 

ment which he had made to the effect that three other persons 

bad b^n present at the theft, namely, the statement which Z 

made before the Magistrate of the third class, was made through 

ear and at the instigation of the police. The learned Sessions 

» (11(1880) I. L.S, 11 Bom.. 702. 
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Judge on Kliem’s appeal considered himself bound to follo^¥ the 
ruling Quee'n- Empress v. Bharma (1) and to hold that a state- 
ment taken down in the course oi a police investigation by a 
third clat.s Magistiate i« not evidence in a stage of a judicial pro- 
ceeding -withm the meaning of sections 191 and 193 of the Indian 
Penal Code. Even if this were a right view of the law, the 
false statement made cinder such ( ii’cumstances would fell within 
the second paragraph of section 193 of the Indian Penal Code. 
Moreover, the ruling which the learned Sessions Judge his fol- 
lowed is not one which applies to the present case. The state- 
ment witlc which the Bombay Court was dealing was a statement 
taken by a third class Magistral'' in an investigation into a charge 
of murder, and it was on the ground that such Magistrate had 
not authority to carry on t' e preliminary inquiry in the case 
that the statement so recorded was held not to be evidence in a 
stage of judicial proceeding within the meaning of sections 191 
and 193 of the Indian Penal Code. If the view of the Bombay 
Court taken in th it case is a correct vie w, it does not apply to 
the case before us, in which the Magistrate who recorded the 
statement under -eotion 164 of the Code of Criminal Procedure 
bad him-elf authority, inasmuch as the case was one of theft onlv, 
to complete the triti. We have evaminod the statemoiits made 
by Khem on the ISth and 23rd of January. They are statements 
so contradictory that we cannot see any way of reconciling them, 
and one or the other of them must have been false to the know- 
ledge of the accused. We accordingly allow the appeal, and 
setting aside tlie appellate judgment of acquittal, restore the con- 
viction of the Magistrate. We think, however, that it will be 
sufficient to direct that the accused suffer rigorous imprisonment 
for the apace of three months with effect from to-day’s date. 
Any portion of the imprisonment or detention since this appeal 
was filed that the a<-cused has undergone on this charge will be 
deemed to be part of the substantive sentence. 

[Sec also in thi', connection Queen-Empress v. Alagu Kone 
(2) and Qmen-Empress v'Fv,ran (3) — Ed,] 

(X) (1866) I. L. B., 11 -fem., 702. (2) (1893) I. L. R., 10 Mad., 421. 

(S) Weekly Notes, 1899, p. 39, 
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jBefofe Mr. Jintice Knox ani Mr. ^Tvstiee AiJcman 
5- QraEKT-EMPEESS GANGA DIN.» 

Act M. XI of 1878 (Arm^ Act), sections 19. 87~llxempHon>. from prod. 

of Arms Aet-aooernme.f XoUJioaHon Xo SIS of tU 1 

7«4ui7l:: 

_ By a Botiflcation under section 27 of the Arms Act (Act STo XI of 1S7<)I 

Zt™ ““S.» J 

P wGi*P -i- A otmcil of the Lientenant-Governor of the K* -W 

of a person exemnted nnd-^r ft ^ 

servant armed with a gun into 1 ®ea®ng a 

him and that ^ ^ neighbouring district to shoot birds for 

mm. and that a gnn so carried and used by the servant of th. . 
was in the “personal use “ of fl,» /, servant of the exempted person 

notification. the 

The facts of this case were as follows :— ■ 

MemW^fT T’ ff' " of EajaEampalSingh,a 

uainff tho f r ^ a gan and ammunition and 

using ae gun for tho purjosa of sinmUng gamo. On beinn 

tauhafhi l“of'‘^: EL;;sii‘g:; ?: “„mTn 

with reference to the ruling of the High Court 
(1). Against this order of acquhtH fn /“ 

Local Government. ^ ^7 

iBdfaX Si's 

so far as the question raised Iit th 

ran as follows The GoYem7j;-Qlm7Ti^ % f Boerned, 
under section 27, to exemnt ftnm th ^®tinoiI is pleased, 

• Criminal Appe^o. 869 rf 1999; ~~~* 

^ p ^ W WeeI:IyEotes, 1881 ,p, 7 , 
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of iLe CouuwJ of tlie 


t\h^ Indian Arms Aot^ 1878 ^ ^ tlie undej- 

mentiorsed person.'^, iicuncly 

(1) All Maliaiajas^ Ra]as^ &e. *o. 

(2) All Members ' 1 = of ibe C-uumi of the 

Lienfeiuul-Goveraor of the IsTortli- Western Pro- 

vinces and Ondh. 

(3) All Milifan and i^aval offieei^ J ^ 

subject to tlie proviso tlial i*io ami's uid amniniii- 
tion carried or pisses^ed by suck p8rv>n^ shall b 
for their own personal use^ & , 

By a notification of the Government of India of the year 1808 
(^iXo. 4/)8 of the Ibth March 1898) the pu^viso to clause (3) abo\c 
cjiioted was removed from its sihiatioii at tUe end of dan^^c (3) and 
appended to tlio fiist piragriph of *^eclion I of i!ic Notification 
preicdiug clauses (1), (2), (3) &o. 

The gioiind of appeal in Ike present case Wdb that by roasoo 
of the new Notification the proviso above-mentioiiod applied 
not only to Military and Naval officers « nl others mentioned in 
(danse (3), but to the pn^^oiis designated in olaiibes (J) and (2) and 
that if could not be '^aid tk it a gun in the posso^ssion of a ‘servant 
in another district from tint in which thf‘ master ordinarilv 
resided wis in the pcr-onal mc^ of the master within the meaning 
and intention of Government Noiificntion 

The Government Advocate, (for whom Mi\ IV. K, Porter) 
for the appellant. 

1 audit Mddfifh Mohan Malatiija (for whom Pandit Tej 
Bithadur Saprn) for die lespondent. 

Kxox and Aikwax, JJ,~This i^ an appeal preferred by 
Government from an original irdor of acquittal pissed by a 
Magi'^trato of the first class, Allahabid, One Ganga Din, servant 
of Raja Rainpol Singh, a Membrr of the Legidative Gounoi!, 
N.-W, P« and Oiidli, was foimd wiihin the district of AIkhab<id 
carrying a gun and auimnnitioii, and using the gun for the purpose 
of shooting game. Upon being asked by tlie Police to show his 
license lie replkd thot he had no iicensc, but that bo a Servant 
ot Raja Rampal Hiogh, who hul ordered hnn to ''hoot game for 
him (the Raja), and that the guo and ammunition belonged to the 
aforesaid Raja, The Magistrate, we must take if. has found that - 
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QuLrK 

ThrPBrss 






Qfeey- 

K3rrers& 

Oai^ga Din. 


^ lie pleas raised by Gaiga Din are all true, that lie is ft, „„a„t 

ri 7 ' ^ Pwcecient, of this Court, In ro 

IS. II why, flecided on tlio 12lh Januarr, ISSO and to h^ f . 
page 7 „f the W.eM, K„.s for ym, ,p. M. 

aceaseo not guilty of any offence under seelion 10 of the Irm, 
.le , .„dac,„,t,edhi,o. I, ar.u, contended by the Govemte 
« ln.e appeal that tte accused is guilty, and ih.at the Maois.ri . 

over looked tie fact that thermos in force, ryhe,. ,b:C„: 

+ M t-T have been amended bv the Govern 

ment NoMcafronNo. 458 of the 18th 3Iaroh, 1898 Tb" last 
lamcd iiotihoation is a notification amending a prior notification 
No. hi 8 of the eth March, 1879. So far ae^his^; is Ice'^d 
he amendment rs one which purports to imp»» a limit or qnal 

"f”” 8«a;i-al eromption which nuder the notifilio , 
of 1079 p eoaferred upon all Bajas. Iho genewtl exemp o“ 
has cnlorrcd now oo.lrolW by the provis: that the JZZ 
»mmu.'..,on earned or possessed by snob Euj.s shall bo, oyceni 
when ctherwtso exp,«sly staW, for thei, „„„ person., ' X 
Wned ocnnsol for the Crown contends that the by Gan! 
Dm, under the orreumstanoes we have set nut above, oLnot b! 
deomol tb. personal use of the Baja. We have considered his 
aignment very carofidly i„ view of the serious results which will 

fellow from,, literal an in, erprelatiou of these words. We a! 

...able to conslrne, and h„, been shown no .authority for „I„r, 

pen “wjiTd'T" ‘-i'- 

..ae the"!::!,?™ •» 

..at iialieve £ ZZZlZ thlT* ” 

grantel theexempiiee, ..a, that the privZrrf lei''”” Z 
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tliat personal use extended only to the use of arms repelling tlie 
attack by the Raja^, and that the use by any of the Eaja^s 
retainers for such purpose was not equally within the intention 
and scope of tlie exemption, If the Government did intend to limit 
the exemption to the extent now contended for, we should expect 
woixls of a far more stringent and limiting nature. Tn the present 
case we hold that Gaiiga Din has established to the sati-* fact ion of 
file Court that he was using the arms he carried for what may 
fairly be termed the personal use of the Raja. We according- 
ly dismiss the appeal. Let the record be returned. 

Appeal dismissed. 


E’viPEnss 
(•A^?GA DiX, 


APPELLATE CIVIL. 

Before Mr Justice Blair mid Mr> Justice Burhitt, 

JIIAMMAX LAL and ANoriiDE (PbAiNriPi.) KEWAL RAM 
( Depend A 

Mxecutioii of decree -Gioit Procedure Oode, section hroug'ht 

under circuui&iauGes lohere the grojjer remedy lou^, by agplicohHoyi under 
iseetiou 211 —Discretion of Court to treat the pi aid I as iie applical ion 
ujfder sec non 2 1 1, 

WUiore ceriiiii juai,nj3cuUlebU)rs, whose pn)pi‘rfcj' h ui been sold in ex<‘eti 
lioii of ,i decree, broiiglit a i»uit to hive the sile iu Lxecutioii set tiside luidei* 
ciicumfotaucos ill which tlioir piopor remedy in hw, if any, was by mean,^ of 
an application under section 214 of the Code of Civil Proceduie, it was heid 
that ic was not an improijer exercise of the dibcretion of the Couit iu which 
bucli suit was brought to treat the pl.iint.i's an application uudcf section 211 
oi the Code. Blru 2Tahata y, 8hyama Churn Khawas ( 1 ) follow'ed. Mayan 
Paihubi y BaJeuran (2) rtdciTcd to. 

The facts of this case, as stated in the judgment of the lower 
appellate Court, were as follows : — - 

KhushAvakt Rai, the father ot the plaintiffs, owed a debt 
to Data Ram and others under a hypothecation bond dated the 
lltli August, 1875. Data Ram and others brought a suit for tiio 
debt, and on the 26th August, 1887, obtained a decree against the 
plaintiffs and Chiinni Ram, their nephew (brother's son). In 
execution of this decx*ee flie hypothecated and unhypothecated 

^ Second Appeal Xo. lU) of 1897 from ,i decree of Rai Anant Ram, Subor* 
dmate^ Judge of Aiigarli, deted the 8th April 1 807, reversing the decree of 
Maulvi Muhammad Azim-ud-din, Munsif of Aligarb, dated the 1st June 1890. 

(1) (1895) L L. R., 22 Calc., 483. (2) (1898) !• L. R., 2S M#d.; S47. 
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^gnjcnt-dobtoi's y/as sold at auction on the 26fc!v 
lie 20th February 1894, and the said auction 
aed, and nnitution of names was effected in 
ihe plaintiffs now contend 
clisirict' t iiQy , , could:', not', 
time w.heii the decree, was ■ 
^.iii a knowledge of .tlie 
g I eat me osii r e- con t rar v. 
aii]oun.t of t!:.ie,decree_, .in ' 
sa.los took plaee^ Has been over* 
g ; that the invalid and fraudulent proceedings 
ave caused great loss to the plaintiffs. 

decree passed on the 25th 
the defendant has fraudulently caused it to 
ud prejudicial to the rights 

’ he auction sale of the 

tailed at the foot of the jdaint, 

I.! not be sold in execution of the 
gether with ail tne other fraiidu- 
-fho Miinsif, considering the suit . 
on 244, has set aside the sale of 
tne r.amindari share in claim. The substance of the grounds of 
appeal, as stated by the pleader for the appellant, is as follows :~- 
(1) that the Munsif had no jurisdiction to set aside the auction 
sale, treating the regular suit as an application under section 244 
i he finding of the lower Court is ultra vires.” 

On this first plea of the defendant-appellant the lower appel- 
late Court set aside the decree of the Munsif, wlm fad set aeidc 
tlie sale of the 20th February, 1894, and dismissed the plaintiffs’ 


Lai:- 


lavuur ui me auctioii-pureiiaser 
that as they were employed iu another 
present lliemselvcs in Court O/t the 
passed in that case, nor could they obt 
execution proceedings ; that the decree is in ; 
to tlie judgment and is absurd ; that the 
satisfaction of which the auction 
stated and is w^rong; T 
taken by the defendant h; 
lienee the plaintifiPs pray that the 
Aiigust/1887,so faras 1 ’ ’ “ 

be prepared contrary to the jiidgnieut 
of the plaintiffs, may be set aside, and that tli 
plaintiffs^ jxirchased property d- 
which, according to law, coiih. 



VOL. XXII,] ALLAITAKAB SEBIES, 123 

Blaiu and BtipaaTT, JJ. — We thoroughly conour in the 
reasoning which has inclaced the Calcutta High Court in Birib 
Mahata v. Shyama G/mrn Kliaims (1), and the Madras High 
Court in Mayan Fatimfyi \\ Pahuran (2), to pass by the formal 
defect in bringing a suit instead of making an application under 
section 244 of the Code of Civil Procedure, It seems to us a 
reasonable exercisti of discretion and one wlu(3h could do no 
injury to the parties. The appeal is decreed. The decree of the 
lower appellate Court is set aside^ and tliat of the first Court is 
i'estored with, costs in all Courts, 

Appeal deer eecL 
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FULL BENCH, 


lSi)9 

Decemher L 


Before Si?^ Arthur Btraele.ij, Knight, Chdef Justice, Mr, JmUce Kmx, Mr 
Jii.'stire. Blair, Mr, J-mtiee Banerji, Mr. Jimtice Burhitt zml Mr 
Jiiatiee 

A£. J, POWKLL (Apimhcant) THU MUNICIPAL BOAUI) OP 
MUSSOOKIU (Opposite PAiiTr.)* 

Art Bo. Xl‘ C|/ ,ISS3 (N'.'-W. IK and Oiulh Mtinicvpalitiea Act), section GO— 
Complaint of offence against Municipal bge A aio— Bower of Munioipat 
Board to g%ce a general autti.oritg to ins titate vornp taints on its hehalf. 
Meld that soction GO ot tliu N’.-W. P. and Ondli Munieipalitics Act, 1883 
c‘.,>iifev.s upon Miiiucipad .Uoa-vds lu the Nortli-Westoni Pi-oviacos ahd Oiidli the 
power to delegate generally their autliority to make cJoiupLiiuts iu respect of 
jmrnicipal olfences; and this general delegation iiicUides not merely the 
giving of aut.],iority to do the formal act of presenting a comj)laint to a Court, 
but the exercise of discretion as to whether in any given case a complaint 
shall or shall not be made 

This was a reference to a Pnll Bench of a question arisiiit 
out of an application for revision of an order convicting the 
petitioner of an otfenoe against the hye-laws of the Municipal 
.Board of Mussoorie, namely, to what extent a Municipal Board 
i,s competent, under section 69 of Act No. XV of 1883, tc 
delegate its powers as to making complaints in respect of muni- 
cipal offences, ibe facts of the ease, so far as thev are naeeas.efxj 



M J 
Powur I 
! 

The 
IPAJ. 
HoAiJi) OP 
M f ^SOoi^ I ! 


TiNBTAN law reports^ [vol. XXTI 

IMTi*. W, IFcil/dc/i^ for tho tipplicaot. 

Tie Mnmo,>lities Act enable, munieip,] be„j, j. 
™lts and bye-laws eneroaehing on ordinary rigife oflhepnUi,. 

. w of lie land are not offences. Section 69 ins been nasaed 
as .1 safeguard for the proteotion of the pnblie and o, 4 l,t 
snob to b. stnctly cons,rn«l. I„ „bjeo, , 

who are .nnocent or n..,y have been gniUy „f pn,.,, fcoinil.al 
offences agamst mnnicipai rnles or bye-laws from bLg need- 

o^Ltr**^ P'olubiting a Court from luting oognirance 
of offences pumshable under the Act or rules made nJder the 
Act, except ou complaint of the Municipal Board or ‘‘some 
one authorized by the Board in this behalf» U. in behalf of 
eaoh particular complainl. The Bo.rtl has a duty imposwl „p„„ 
n, of which It cannot divest itself. The whole object of the 
^ection fails if the Board be allowed to delegate its authority 
to a person to generally institute prosecutions on behalf of the 
board. If that construction Avere adopted the Board could veNt 
a chankidar or police constable with power to institute prosecn- 
lons under the Act whenever he thought fit; and the authority 
ms granted under section 09 would very likely be frequent! v 
used as a means of oppression and annoyance. The same mi<.ht 
e said in the case of small municipalities, where the author- 
ity in question would most likely be vested in a poorly paid 

Counsel referred to kindred English Acts and pointed out 

Enlk d standing in 

bodls t ' Statute seems to go so far as to enable local 

bodies to generally vest the power to institute prosecution, iu 

in at'l deleption in English Acts are not granted 

ague y worded section, but whenever they occur they are 
strictly specified and limited. ^ 

Counsel also referred to the explanations added to the corre- 

lx of t's Municipalities Act (Act 

Act III of 1 M 8 Municipalities Act (Burma 

PoLi»o?« requisite to invest the Board with the 

poweit of generifi delegation. 



Mr. E. Ghatnier, for the Muuicipiil Board. 

The M'ords “authorized by the Board in thK behalf” in 
‘•eotion 69 of Act No. XV of 1683 are wide enough 1o inelude a 
general authority ; the construction contended for by the applicant 
is unnatural and would in the case of any large Municipality 
bring about a dead-look, as the Board could not itself deal with 
every breach of the bye-laws and decide whether a prosecution 
should be instituted. The words “authorized in this behalf” are 
used in other Acts to denote a general as well as a special authority. 
See section 59 of Act No. XU of 1881 ; section 61 of Act No. 
XIV of 1882 ; section 19, explanation 2, of Act No XV of 1877. 

No argument can be founded on the desirability or otherwise 
of allowing the delegation of the power to institute prosecution"'. 
The Act contemplates the delegation by the Board of important 
functions : =oe sections 26. M{e), 68, dc. 

Unless compelled to do otherwise the Court'' should place such 
construction upon section 69 as will effectuate the obvious inten- 
tion of the Legislature and not produce serious inconvenience. 
Sec Maxvell on Statutes, pp. 319 and 423, Hardcastle on the 
interpretation of Statutes, pp. 99—102. Queen-Empress v. llori 
( 1 ). 

Section 69 of Act No. XV of 1888 now in question is a 
reproduction of section 46 of Act No. XV of 1873 and earlier 
niactmcnts. The words “authorized in this behalf” have for 
a groat many years been understood as including a general 
authority. In re-enacting this provision the Legislature must 
have been aware of the construction which had been placed upon 
it, and must have intended that the words should be understood 
in their received meaning. See Oommissioners for Income Tax 
V. Pemsel (2). 

Stbachey, C. J. — ^The petitioner in this case has been con- 
victed and sentenced by a Magistrate of the Debra Dun district 
for a breach of rule 19, part 2 of the bye-laws made by the 
Municipal Board of Mussoorie under the North-Western Pro- 
vinces and Oudb Municipalities Act (No. XV of 1883). The 
first ground stated in the petition is as follows : — “ Because the 
Magistrate could not legally take cognizance of the offence 
(1) (ISOy) I, Ii B., 21 All., 391. (2) L. R., 1801, A. C., 331 ; at pp. |j90— 01. 
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complained of, no complaint was made either Lv the Mnnicipsi 
' Board or by any person autl.orizod by tlie Bo ird on that behalf/’ 
That is the onl} point which tlio Division Beach deilim^ with 
this case has referred to the Full Bench. It relates to section G9 
of Act .Vo. XV of 1683 , vl.ich provides that «a Court shall no, 
fake cognizance of an offence punishable under this Act, or the 
rules made under this Act, except on the complaint of tlic IMuni- 
cipal Board, or of some person authorized by the Board in ihi. 
behall. Now on the 27 th April 1 897 , as appears from a eopv 
oftlie minutes of the Board, the following res dulion was pi,«ed 
under the head of “ Appoi.itment of Public Pioseeutor,.” “ Re- 
solved that the Chairman. Vico-Chairnnu, Health Officer and 
Secretary be veried with autliority under .section 69, Act XV of 
1880, to institute proseoutious on behalf of the Boaid.” In the 

present case a complaint against the petitioner of a breach of the 

lye-Iaw in question was made to the Magistrate by the Seoretarv 
of rile Board. There can be no doubt that the authority under 
whjch he professed to make the complaint was ti.e rc-olution 
V lie ia\c just quoted. It is not shown or suggested that, 
apart from that resolution, the Board gave any authority for the 
prosecnlion. The question is whether, by reason of the resolution , 
the Secretary was a person anihorizeJ by the Board in this behall 
wi hm the meaning of the section so us to entitle the Court to fake 
cognizance of the offence on his complaint. On behalf of the 
pehtioner it has been contended that the words “ authorized bv 
the Board m this behalf” do not include a general authority 
prosecute m regard to offences under the Act or rules gencrallv, 

I"LrU ? f " • ^ 

SUP -fi ^ (P° ^ Municipal Board in relation to the 

specific offence for which the accused is to be prosecuted. In 
iCi words, that the case contemplated by the closing words of 
the section is one in which the determination to prosecute for the 
0 ence is the determmatiouofthe Municipal Boird alone, and 
in w nc 1 1 le Municipal Board having decided that tuero shall bo 
Lf3r ’ somc^person to lay that complaint 

Has point. It IS clear that the section was enacted with a two- 
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prosecutions for what may be called municipal ofibnces from the 
interference of irresponsible persons, and to secure that such pro- 
secutions should have the guarantee of the responsibility of the 
Municipal Board. A further object, in my opinion, was to re- 
lieve the Municipal Board of the necessity of itself dealing with 
each individual case of prosecution for a municipal offence, and 
to enable it to assign that particular function to some other person 
or persons. Now the first complaint spoken of in the section is 
the complaint of the Municipal Board. It is clear that the Muni- 
cipal Board can make a complaint. But, as it is a corporate 
body, the only way in which it can make a complaint is to 
authorize some person to make one on its behalf, just as it can only 
do any other act through the instrumentality of some agent. So 
that, if the section stopped there, such eases could only be prose- 
cuted by the Municipal Board considering the individual case and 
the propriety of the prosecution, passing a resolution that the 
prosecution should be instituted, and directing its officer to take 
the necessary proceedings. That is how the matter would stand 
if the section ended with the words " Municipal Board.” It is 
clear that the remaining words of the section were intended to 
provide for another sort of case. If the argument for the 
petitioner is sound, in a case where a Municipal Board desired not 
itself to make a complaint, but to authorize some other person to 
make one, it would have to adopt exactly the same procedure as 
I have just pointed out, it would have to adopt if making the 
complaint itself. The argument is that the authority there 
spoken of only means an authority to file the particular complain^ 
that authority being conferred after the Board had, as in the 
other case, itself determined on a prosecution by resolution passed 
at one of its meetings. It appears to me that such a construction 
involves two consequences, each of which is sufficient to 
condemn it. The first is that it renders the concluding words of 
the section absolutely superfluous. The second is that it entirely 
defeats what I think was the obvious intention of the Legislature 
that some relief at all events should be given to the Municipal 
Board, which has necessarily other and many duties to perform, 
without forcing on it that detailed and individual examination of 
eyory case which is required where the complaint is made by the 
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Board itself. Of course the wording of the section is not quite 
as exact as might be wished, because to some extent, and taken 
literally, the two parts of it overlap each other. A complaint 
of the Municipal Board in itself implies the Board authorissing 
some body to make the complaint, because, as I have said, the 
Board being a corporate body cannot make a complaint at all 
without authorizing some one to make it. Again, if the Board 
does authorize some person in the words of the second part to 
make a complaint, that complaint is, strictly speaking, the com- 
plaint of the Board itself. But when you look at the section 
with an eye to the object which the Legislature had in view, I 
think the meaning is pretty clear. Complaint of the Municipal 
Board I think refers to a case where the Board is the real 
author of the complaint, in the sense that the complaint is the 
result of the determination of the Board itself* The complaint 
spoken of in the last words of the section similarly means, in my 
opinion, a complaint which is the result of a determination, not 
by the Board itself but by some person authorized by the Board 
in that behalf. That appears to me to be the only way in which 
you can give effect to the distinction which the Legislature 
evidently had in view, and to all the words of the section which 
the Legislature has enacted. If this view is correct, it follows 
that the Legislature meant by the concluding part of the section 
to empower a Municipal Board to give authority to some other 
person, not merely to do the formal or mechanical act of putting 
a complaint before the Magistrate, which it would have to do if 
it desired to make the complaint itself under the first part of the 
section, but to determine whether there should be a complaint 
at all. Is there anything in any word of this section which is 
inconsistent with this view ? The words used are as general as 
possible Authorized by the Board in this behalf. A 
general authority, that is an authority to act in all cases 
or in a class of cases, is a familar form of authority to an agent 
or an officer. The word authorized would include it just 
as much as the narrower kind of authority, which consists in 
authorizing au agent merely to take specific action in a particular 
cap. That the wider meaning is not m exceptional or anomalous 
cue is further shown by the instooas cited by Mr. CAuwer of 
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other enactments, such as section 59 of the N.-W. P. Rent Act, 
1881, section 61 of the Code of Civ’il Procedure, and «ection 19, 
explanation 2, of the Limitation Act, 1877, in which the same 
Words '^autaorized in this behalf” are clearly used in the sense 
of a general authority. Then if the language used is wide 
enough, why should we go out of our way to place restrictions 
on it ? The Government Advocate has pointed out what would 
be the result of restricting it in the manner suggested. In some 
of the larger Municipalities constituted under this Act he 
said— and I think with truth— that the section would be utterly 
unworkable if so restricted. In a large community with a 
multiplicity of local business, and where offences against 
bye-laws of greater or less importance are of constant occurrence, 
it is impossible that the Municipal Board should meet and 
deliberate and pass resolutions in every case before any complaint 
could to instituted. The meetings of the Board are subject to 
regulations as regards convening, notices to be sent to the 
members, and as to quorum, and so pre-suppose a machinery 
which often means considerable delay, and which could not 
possibly be applied as a preliminary to each and every prosecution 
for a municipal offence. That is precisely the consideration 
which ^ induced the Legislature to enact the concluding words 
of section 69. I can see no a priori improbabil ity, no considera- 
tions of public policy which would make it unlikely that the 
Legislature should entrust to a Municipal Board power to confer 
on other persons not only a specific authority to file a particular 
complaint, but a general authority to prosecute for municipal 
offences, including authority to determine whether a prosecution is 
desirable. Such a power might, it is said, be abused. If it were 
abused, a remedy might be found in Chapter V of the Act. 
That the Legislature itself regards such a power as one which may 
properly be given to a Municipal Board may to inferred frona 
section 186 of the Punjab Municipal Act, 1891, which is in terms 
practically identical with section 69 of Act XV of 1883, but to 
which an « Explanation ” is appended providing that “ the 
committ® may authorize pefeons to prosecute either generally in 
regaisi to all offences under this Act and the rules thereunder, 
or particularly m regard only to specified offences or offences of 
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a specified class.” The Burma Municipal Act, 1898, section 
195, contains a similar explanation. These provisions cannot, 
of course, be used for the purpose of construing Act XV of 1883, 
but they appear to me to support the view that there is no reason 
of public policy or convenience why a general authority should 
not have been included within the words which section 69 uses. 
For these reasons I have come to the conclusion that the com- 
plaint in the present case was made by a person authorized 
by the Board within the meaning of section 69, and that the 
first ground for the present petition therefore fails. This is my 
answer to the reference. 

Knox, J.— I concur in the answer given and in the reasons 
therefor. 

Bii^iH, d*— I find myself constrained to give the same answer 
to the question propounded as has been given by the Chief 
Justice, and I find myself constrained to that conclusion by the 
consideration that another construction would impose on 
Municipal Boards burdens absolutely intolerable. The section 
appears to me to be unfortunately drawn, and there are points 
of view from which I should have been inclined to adopt another 
interpretation, but I cannot believe that the Legislature intended 
by that section to make Municipal institutions unworkable. 

Baneeji, j. — I would make the same answer to the reference 
as the learned Chief Justice. I find nothing in section 69 of 
Act No. XV of 1883 to justify the contention that there cannot 
be a general delegation of authority by a Municipal Board in the 
matter of initiating and instituting complaints. The language 
of the section is wide and flexible enough to authorize a general 
delegation of the Board’s discretion, and as the limitation of its 
provisions for which the petitioner contends will lead to great 
practical inconvenience, I see no reason for so construing th ose 
provisions as to give rise to such inconvenience. 

Btthkitt, j. — I n this matter the argument ah incoTivsnienti 
is, in my opinion, overwhelmingly strong. It is clear from the 
arguments which we have heard to-day that unless the 
comstruction put on section 69 by the learned Chief Justice be 
adopted, it will be iiupoesible for any bat the smallest 
Municipalities in these Provinces to cope with the absolutely 
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necessary work of prosecuting persons who have been guilty of 
breaches of Municipal bye-laws. For that reason^ though I 
cannot wholly adopt the views of the learned Chief Justice; I 
am not prepared to record a dissentient judgment. 

AikmaX; J. — concur in the answer proposed to be given 
to the reference by the learned Chief Justice and my brother 
Judges. The language of section 69 of the N.-W. P. and Oudh 
Municipalities Act, 1883, is, in my opinion, susceptible of the 
interpretation for which the learned Government Advocate 
contends. That interpretation is, to my mind, the most natural 
construction of the section, as it is undoubtedly the most con- 
venient, and it is the construction which has all along been placed 
on the section by the Boards which have had occasion to act 
under it. 
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Before Mr, Justice Knox, Mr, Justice Banerjt, and Mr, Justice Aihman, 

Ik tee kattbb of tee NEW EGERTON WOOLLEN MILLS.^ 

Btamf -^Articles of association — Special resolution — EesoluUon superseding 
articles of association-^-^Aci No, VI of 1882 f^'^dxan Companies Act J, 
sections 76, ^d-^Aci No I of 1879 (Indian Stamp AciJ, sc/i, art. 8, 

A company limited by shares and already possessing articles of association 
proceeded to pass a special resolution, in virtue of which a document was 
drawn up entitled ''articles of association" in supersession of the articles 
theretofore in force. The record of this special resolution was, under the provi- 
sions of section 79 of the Indian Companies Act, 1882, sent to the Registrar of 
Joint Stock Companies to be recorded by bim. The document was impounded 
by the Registrar on the ground that it required to be stamped as articles of 
association and was not so stamped. Hereafter a reference was made by the 
Board of Revenue to the High Court under the provisions of section 46 of the 
Indian Stamp Act, 1879, as to whether the document in question required to be 
stamped. Meld that the Indian Companies Act did not contemplate any such 
thing as new articles of association, and that the document in question was 
nothing more than the record of a special resolution, and as such did not 
require to he stamped. 

This was a xeferonce made by the Board of Eeveuue for 
the North-Western Provinces and Oudh, under section 46 of Act 
No. 1 of 1879. The circumstances which gave rise to the refer- 
ence were, briefly, as follows. The new Egerton Woollen Mills, 
a company limited by shares and already possessing articles of 
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association, came to the conclusion that their articles of asso« 
ciation stood in need of amendmeut. They accordingly passed 
a special resolution very largely altering and amending the 
articles, and the result of this resolution was embodied in a 
docunaent headed “articles of association." This document, 
or a copy of it, was forwarded to the Eegistrar of Joint Stock 
Companies under the provisions of section 79 of the Indian 
Companies Act 1882, to be recorded by him. The Eegistrar 
Impounded It, being of opinion that, owing to the procedure 
adopted by the company in entirely recasting their aLoIes of 
association, the document constituted new articles of association 
and reared a stamp of Es. 25 under article 8 of the second 
schedule to the Indian Stamp Act, 1879. At the instance of the 
orn^ny the Board of Eevenue referred to the High Court the 
question whether the document required to be stamp^ as articles 

j Bgerton Woollen Mills 

contended that the document in question was not articles of 
asOTciation ; and did not require to be stamped as such. The 
ndian Companies Act, 1882, (vide sections 37 and 39) contem- 
plated that there should be only one set of articles of associa- 
mn during the existence of a Company. But by section 76 of 
the Act a Company was empowered to “alter all or any of the 
regulations of the Company contained in the articles of assooia- 
lon by means of a special resolution, as defined by section 77 
This was what had occurred in the present case. The Company 
had by yieoial resolution altered most of the articles of assLia- 
tion, and, instead of publishing what was new in the form of an 
amendment to the articles of association, had entirely recast the 

ewe, but It was not the making of “ new articles of association.” 

ess than the record of a special resolution » a copy of which had 

aid not Lstitat of .being recorded by him; it 
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Mr. E. Ohmmerf contray argued that articles of association 1390 
were in pdfi ^uteTid with rales which partners might make for ' x;^ 
themselves for the conduct of the partnership business. As such MArtSEB m 

rules might be changed as often as the partners desired, so might 
articles of association of a Company. The document in (question WooxtiEif 
was on the face of it a complete set of articles of association, 
and required to be stamped as such. It was not permissible 
to look outside the document itself to ascertain what it was 
for the purposes of the stamp law. Chandrakant Mooh&rjee 
V. Kartikchamn Chmle (1) and Ramen Chetty v. Mahomed 
Ohouae (2). 

Knox, Baneeji and Aikman, JJ. — This is a case stated 
under section 46 of Act No. I of 1879 by the Board of Revenue 
for decision of the question raised in the statement. The state- 
ment commences by asking for a ruling regarding the question of 
the stamp-duty payable on what are termed the New Articles of 
Association of the New Egerton Mills Company, Limited. It 
then sets out that an authenticated copy of these so-called “ New 
Articles of Association ” was submitted to the Registrar of Joint 
Stock Companies for registration, and that he impounded them, as 
he was of opinion that they required to be stamped. The reasons 
why the Registrar of Joint Stock Companies considered that the 
document was liable to stamp-duty are that, in his opinion, the 
New Egerton Woollen Mills Company, instead of altering its 
existing regulations or making new regulations to the exclusion 
of those already existing, as they were entitled to do under section 
77 of the Companies Act, had, for the sake of greater conveni- 
ence and perspicuity, preferred to adopt an entirely new set of 
articles of association as the regulations of the company, to the 
exclusion of those before in force, they were therefore the articles 
of association of the company, and required to be stamped under 
article 3 (presumably articles) of schedule I of the Stamp Act, 

1879. The Board state that they agree with the view thus stated 
by the Registrar of Joint Stock Companies. Before proceeding 
further, we wonld point out that the word “ New ” is a word im- 
ported by the Registrar of Joint Stock Companies into the case. 

The document, which was presented to the Registrar of Joint 

(1) (1870) S B. L, E,, 103. (a) (1889) I. L. E., 16 Calc., 432. 




1899 


Ik thb 

MATTSB OB 
THE New 
Eoebtok 

WoOXEEW 

Mxx>ls. 


134 THE INDIAN LAW BBPOKTS, [vOL. XXII« 

Stock Companies, and which is before ns, is headed Articles 
of Association of the New Egerton Woollen Mills Company 
Limited/^ and not New Articles of Association,^^ as set out in 
the reference. After carefully considering the provisions of the 
Indian Companies Act, 1882, and hearing all that has been said to 
us by the learned Government Advocate, we are of opinion that 
there can be no such document under the Indian Companies Act of 
1882 as New Articles of Association.’^ Articles of association 
are specially referred to in section 37 and following sections of the 
Act. The sections provide that a company limited by shares 
may, when on the eve of incorporation, draw up a memorandum 
of association, and may link with that document articles of 
association signed by the subscribers to the memorandum of associ- 
ation, and prescribing such regulations for the company as the 
subscribers to the memorandum of association deem expedient 
If they do not add articles of association so executed to their 
memorandum of association, in that case the regulations contained 
in the table marked A in Schedule I to the Indian Companies 
Act, 1882, shall be deemed to be the regulations of the Company 
in the same manner and to the same extent as if they had been 
inserted in the articles of association and the articles had been 
duly registered. We have not been referred to any section 
throughout the Act which provides for the framing of new articles 
of association, and it seems to us that such would really be a con- 
tradiction in terms. We can understand a body of individuals 
who are about to incorporate themselveb into a company drawing 
up and executing articles of association which shall govern them 
when so incorporated, and we can understand a company when 
incorporated resolving that there shall be new regulations which 
shall supersede or modify the articles which were drawn up at the 
time wheu the association was jSrst determined upon. This is 
provided fot by section 76 of the Indian Companies Act, and 
provision made in section 79, whereby any and every resolu- 
tion to shall be printed and forwarded 
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states^ for registration. Tlie document was not new articles of 
association^, or articles of association at all within the meaning of 
the Indian Companies Act. It was a copy of the special resolu- 
tion passed by the company^ notifying to the Registrar^ and 
through him to the world concerned^ that the regulations of the 
company^ which were covered by the resolution, would be the 
regidations by which the company would m future be bound. 
These regulations, even though they were new regulations to the 
exclusion of all the existing regulations of the company, are, by 
the second paragraph of section 7G, to be deemed to be regulations 
of the company of the same validity as if they had been original- 
ly contained in the articles of association. The law does not say 
that they are to be deemed articles of association, but expressly 
declares that they are to be deemed regulations of the same vali- 
dity as if they had been contained in the articles of assooiaiion. 
The document which has been forwarded to us is certainly not one 
which fails within article 8 of Schedule I of the Stamp Act of 
1879, and is not liable to stamp-duty as provided by that article. 
This is our decision. Let the Registrar certify it as our answer 
to this reference. 


before Mr JnsUce JBlair and Mr* Jmhce A^kman 
BAM BHABOSE (Defenbastt) < q , KALLD MAL ait2> others 

^wtmrsU^^A^UiraUon-^Autlorxty of one partner to sue on helalf of 
ike firm-^Auikori.t^ of one farfner to Utid the firm hy a suhm%snon to 
arhiiraiton-^Aoi No, X of 1877 {Specific Mehef Act), section 21. 

Meld that one partner, though entitled to bring a suit on behalf of the 
trm of which he is a member to recover a debt due to the firm, has no power 
in the absence of special authority, to bind the firm by a submission to arbi- 
tration of the claim so brought. Stead v. Salt (1) and Strang ford v Qreen 
(2) refoired to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. IT. M, Colvin (for whom Wallach)} for the appellant. 
Pandit Moti Lcd^ for the respondents. 


<2 1899 ^lom an order of Babu Hil Madhab Boy. 

Small Cause Court Judge, Cawnpoie, dated the 27th February 1399 ^ 


m (mm a Bing., 101, 


(2) (29 Car. 11) 2 Mod , 228 
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At all events there is no findiug of 


was not raised before it. 
such implied liability. 

The third point which might have been raised before the lower 
appellate Court was thit, although there might have been in fact 
no authority conferred upon Udai Earn to refer matters iu dis- 
pute relating to partnership business to arbitration, still such a 
representation might have been made to the public as to the 
nature and extent of his power as to estop the plaintiffs from 
saying that he had not the fullest authority to enforce the demands 
of the firm by any machinery he might choose. That question 
does not appear to have been raised or decided. The defendant 
therefore having it found against him that there was in fact no 
authority, has also failed to obtain a finding upon the question 
whether there was an implied authority or estoppel made by 
representation of the partners. There was therefore no bar to 
the consideration of the details of the plaintiff’s claim. 

An order of remand has been made upon the basis that the 
plaintiffs have been held entitled to sue as the defendant has failed 
to establish any bar to their suit. The order of remand, therefore 
in our opinion, was right. The appeal should be dismissed, and 
the costs of this appeal should be costs in the cause. 

Aikmast, J. — This appeal arises out of a suit brought by 
Eallu Mai, Gopi Earn and Udai Earn, members of a partnership 
firm, to recover from the defendant Earn Bharoso the price of 
goods supplied.^ In answer to the suit Earn Bharose pleaded that 
the matter in dispute had been, under agreement between him and 
Udai Ram, the managing member of the firm, referred to arbi- 
tration, and that consequently the existence of this agreement 
barred the plaintiffs’ suit. The Court of first instance sustained 
this plea and dismissed the suit. On appeal the learned Subordi- 
nate Judge set aside the decree of the Court of first instance and 

remanded the case under section 562 of the Code of Civil Pro- 
cedure for decision upon the merits. It is against this order of 
remand that the present appeal is brought. 

It is contended that the reference to arbitration was a valid 
reference, which binds t£e partnership, and consequently the 
Bmt IS not maintainable. The question whether one partner 
can, without special authority, bind the firm by submission to 
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1899 arbitration, does not appear to have been considered in any Indian 
RiM case. The English authorities are unanimous in holding that one 
Bhaeoss partner cannot, without special auiliority, bind his firm by such 
reference. In case of Stead v. Salt (1), a firm consisting of five 
members, brought a suit against the defendant to recover the price 
of work, labour and materials. It was pleaded that the subject 
of the demand, for the enforcement of which the action was 
bi ought, was concluded by an award. It appeared, however, that 
submission to the award was signed by three only out of the five 
members of the firm, and the Court held that submission by three 
members would not bind the five. There are other cases to the 
same effect to which it is not necessary to refer. For the appel- 
lant to succeed, it appears to me he must show that the reference 
to arbitration was either an act necessary for, or such as is usually 
done in, carrying on the business of the firm in question. He has 
failed to do so. He attempted to show that the other adult 
member of the firm had expressly consented to the reference, but 
the lower appellate Court disbelieved the evidence adduced by 
the defendant and held that no such consent was proved. It 
appears from the judgment of the lower appellate Court that no 
attempt was made to argue that Udai Ram, as managing member 
of the firm, had any implied authoiity to refer matters to arbi- 
tration. I am of opinion, therefore, that the plea, based upon the 
provisions of the last paragraph of section 2l of the Snecific 
Relief Act, 1877, fails. ^ 

One other contention was urged by the learned counsel on 
behalf of the appellant, namely, that in any event Udai Ram 
who virtually referred the matter to arbitration, was bound by 
the submission. An old case, Strangford v. Green (2), is cited 
as authority for this contention. It may be that in a suit against 
Udai Ram personally the defendant may be entitled to some 
relief; but this will not affect the suit brought by the firm of 
which Udai Ram is a member. I concur in the order proposed. 

Bt the CouET.—The order of Court is that the appeal be 
dismissed. Costs of this appeal will abide the event. 

* Appeal dismissed. 

(1) (1825) 3 Bing, 101. ( 2 ) (29 Oar, II) 2 Mod , 238. 
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before Mr, JmUee Blair and Mr, Justice BurTcitL 
BALWANT SIHGH (Plaihtctf) THE SEGRETAKY OP STATE FOB 

INDIA IN COUNCIL (Defej?3>ant).’» C i 

Aei Mo, XIX o/ 1873 (N,-W, J?, Land Eeuerue Acijt section 24>1(%) — Act 

Mo, I^JJTojf 1873 fMorthern India Canal and Drainage Aetjf section f* < 

and Mevenue Courts — Jurisdiction — Suit to recover alleged * 

excess payments in respect of irrigation dues, 

Meld tliat no suit would lie in a Civil Court to recover payments alleged 
to have been made in respect of irrigation dues in excess of wbat was pioperly 
leviable on the plaintiff. 

This was a suit iastituted in the Court of the Subordinate - , 
Judge of Agra for the recoveiy of a certain sum of money alleged ^ ^ ^ 
to have been paid under the following circumstances as detailed > 

in the judgment of the Court of firbt instance 

“ The plaintiff is the zamindar of two villages, namely Kayatha 
and Gangni, pargana Firozabad, zila Agra, and pays the irriga- 
tion (called the owner’s) rate for these villages. The owner’s rate 
is levied on those lands alone which at the time of the last settle- 
ment were usar^^ or bunjur, or khahee, or naulor, and which 
are now irrigated through the canal ; these have been assessed 
with an irrigation fee of those lauds which did not use to be 
irrigated. 

On account of the village Gangni for the years 1292 to 
1296 F. Bs. 833-11-10 were taken in excess of the real dues 
from the plaintiff’s ancestor through mistake on account of owner’s 
rate, that is, on account of those lands which at the time of the 
last settlement used to be irrigated by canal or wells, or any 
other means ; that in the same way Rs, 3,709-14-3 were taken 
in excess of the correct dues for the village Kayatha for the same 
period ; that the lands for which these fees have been taken are 
entered in the jamabandis as being Nahree or Gkahee^ but 
the owner’s rate was taken with respect to them by mistake. 

That the numbers of these plots are given in the exhibits marked 
from A to T. 


♦ Secoud Appeal No. 194 of l897 fiom a decree of W, F. Wells, Esq , Dis- 
trict Judge of Agra, dated the 21st December 1896, oouRrming tbe decree of 
Maulvi Syed Muhammad Sirajuddin Ahmad, Subordinate Judge of Agra, dated 
the 6th August 1896. 
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“ The ancestor of the plaintiff and the servants of his estate 
relying upon the jamrbandis supplied to the zamindars twice a 
year paid the said amounts. 

"In May, 1891, the barindas of the estate discovered the 
mistake, and therefore on the 14th of May, 1891, an application 
was made to the Collector for a refund of the amount, but it was 
disallowed on the 1st of August, 1891. 

"A notice under section 421 of the Civil Procedure Code 
was served upon the Collector on the 9ih of March 1894. 

“The cause of action arose on the 13th of May, 1891, when 
the ancestor of the plaintiff and the servants of the estate 
iscovered the mistake, as well as on the 1st of August, 

1891, when the application for a refund of the amount was 
disallowed. 

“Upon these allegations the plaintiff seeks to recover 
Rs. 4,54G from the defendant. 

The defence is : — 

1 not been properly signed and verified 

Dj tne plain tiffl 

“ That the claim is barred by limitation, and the plaintiff 
nas given a wrong cause of action. 

_ “That the amounts in dispute as stated in the plaint are 
i«t and greatly differ from the entries in the jamabandis 
filed by the plaintiff with the plaint. ^ ^ 

“ That the defendant before the institution of the present suit 
Mced the plaintiff for an account and a list of fields in dispute 

the°? • “''stake had really been made, but 

plaintiff neither sent the said papers to the defendant nor 
showed, them to his pleader. 

Wb«n„.W fromlW 

hat the plamliff and his anoestor had bosa aim™ pa,™ 

bald T \ '>“««>» thereof, and 

Son ™.l, ‘ItytTOr raised any 

ehjeclion, that the present plaintifphas no toem demdi. The 

^as ™ 

was discovered on the 13th of May, 1891, is wrong. 
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“ That the plaintiff applied to the Collector of Agra for 
a refund of the amount but it %vas rejected on the Ibt of August, 
1891 ; that no excess irrigation fee has been recovered from the 
plaintiff, and if any has been recovered, he is not entitled to its 
recovery under circular A. D. of July, 1883.” 

Upon these pleadings the Court of first instance dismissed 
the suit as barred by limitation. 

The plaintiff appealed, and the lower appellate Court (Dis- 
trict Judge of Agra) dismissed the appeal, finding the suit barred 
by limitation under article 14 of the second schedule to the 
Indian Limitation Act, 1 877. 

The plaintiff thereupon appealed to the High Court. 

Babu Jogindro Nath Ohaudhri and Baba Satya Chandra 
Mukerji, for the appellant. 

Mr. E. Ghamier, foi the respondent. 

Blaib and Beekitt, JJ. — In our opinion the suit does 
not lie by dint of section 241, second paragraph of cl. (t), of 
the Land Revenue Act, No. XIX of 1873, and section 45 of 
Act No. VIII of 1873. This question was not raised in the 
appeal or indeed elsewhere at all. The Court below dismissed 
the suit by the application of art. 14, scb. II of the Limitation 
Act. The appeal is therefore dismissed, but under the circum- 
fctances, without costs. 

AppeaZ dismissed. 
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Before Mr Justice Blair and Mr, JusUce B%r'kUt, 

IKANUIA XiAXj {PLAiNTirE), < 0 , BEBI BAS and another (Beeendants'.’^ 
M%nd% law — Joinl Mtmlu for parittton •‘Blea hy defendants 

that some of the property in smi wai> their self’acqnired pro^erty^ 
Burden of ^roof 

In a suit for partition of property alleged to be the property of a joint 
Hindu^ family, of which the plaintiff was a member, the defendants, while 
admitting that soma of the property scheduled in the plaint was joint property 
pleaded that the bulk of the property in suit, of which they were in possession, 
was their own self-accinired property Seld that the burden of proof was 
on the defendants to show that such property was their self-acquisition. 

♦ SeoondAppealNo. 410of 1897 from a decree of C Enstomieo Esniiin. 
^‘plndit afinS^l reversing the dJJiree 

HeomberlSOr Moradibad, daW the Uth 
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1899 &<^ieniar 8i«gT, t . Sardct^ Singh (1), m»rm Dae Fandeg v. Mueeumat 

"sAlfHIA T. 

I 4 i.li peTsaud Bahoo (3), referred to. 

Dsbi'das , of this case suffioieatly appear from the judgment of 

' the Court, 

Babu Jogindro Nath Chaudhri, Baba Batan Ckand and 
Munshi Gokal Prasad, for the appellant. 

The Hon’ble Mr. Conlan and Mr. D. N. Banerji, for the 
respondents* 

Buekitt, J. (Blaie, J., concurring).— This is a second 
appeal in a partition suit. The reply of the defendants to that 
suit was that the great bulk of the property sought to be parti- 
tioned waa their self-acquisition, and that it did not belong to the 
joint family. It was admitted that some of the property scheduled 
m the pleiint was joint property. 

At the hearing in the first Court the Subordinate Judge very 
properly placed on the defendants the onus of proving that the 
property claimed by them was their self-acquired property. The 
defendants refused to accept the ruling of the Court in that 
matter.^ They persisted in their contention that the onus lay on 
the plaintiflp, and declined to call any evidence in support of their 
case. They contented themselves with putting in certain saledeeds 
and such like documents. As to those papers it is sufficient to 
refer to the case of Gajendar Singh v. Sardar Singh (1). Such 
documents unsupported by any parol evidence, are insufficient to 
establish the defendants’ case. The first Court gave the plaintiff a 
decree. On appeal the District Judge has reversed that decision. 
He held that the onus of proof lay on the plainti ff. lu so holding 
we have no doubt he was entirely wrong, and we say so on the 
Das Pandey v. Mussumat Shama Soondri 
mmh (2) and of the High Court of Bengal in the case of 
Go W Ohunder Mooherjee (3), and the cases cited therein. We 
old that as the defendants set up their separate acquisition in 
a suit for the partition of a joint family, which admittedly 
was possessed as such of some property, the presumption of law 
V that the whole of the property of each individual belonged 

burden .,of proving separate self- 
(3) (1874 IIV E., C?E?24i. ® 
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acquisition lay on the person asserting it. In our opinion there- 
fore the decision of the Judge was vabsolutely wrong. We set 
aside his decree dismissing the suit. 

14 was urged for the respondents that we should now remand 
the record so as to give ihein an opportunity of putting in their 
evidence. We refuse to adopt that course. The defendants had 
ample opportunity to produce their evidence. They absolutely 
refused to submit to the ruling of the first Court and declined to 
produce evidence. They have only themselves io ihank for the 
consequences. We refuse to assht them. The^ait then was 
practically undefended and was properly decree 1 by the Court of 
first instance in the absence of any evidence for the defence. 
That was a right decree. e restore it, and (setting aside the 
decree of the lower apixdlam Court) we allow this appeal with 
costs. 

Appeal decreed. 


Kihhia 

Mii 

% 

Debi Das. 


JBef&re Mr, JusUoe Mair and Mr. Justice Burhiit, 

ABDUli RAHIM (FBAisTiri?; THE MUHIGIPAIi BOARD OF EOIL 

Suit far declamiion of rigid to he entered in list of candidates for a^^oinU 
meni m member of a MuMoipal Board -^Jurudiction-^Suit hrougM 
agamst the Municipal Board in its corporate ca^antg, 

Wlwro a pUintiil sued lor a dv%*Uratioa ol’ lus riglit to havo his iiamo 
entered in the list oi peisous entitled to be cindidafees for election as 
members of a Municipal Board and brought his suit wgaia.t the Boaid in its 
corporate capacity* it was held that such a suit would not lie against the 
Board, even if, which was not decided, it might Ho against the reyising 
authority, by the irregular action of which, it was aUeged, the plainti^s name 
had been exclnded from the list of candidates. 

The facts of this case sufficiently appear from the judgment 
of the lower appellate Court, which was as follows 

^^The plaintiff appellant asks for a declaratory decree against 

the Municipal Board of Aligarh (sic), to the effect that he is 

entitled to be entered in the list of candidates for election 

» ® and for damage? amounting to 

Es. 1,100. 

Occeinber X89?, buboidiuUa Judgj of Ahg.irh, dated tba Stb 

20 


1889 

Deeemier 16 . 
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“ His allegation is that he was elected as a member in March 
1894, but his election was set aside by the Magistrate’s order 
passed in May 1894. 

“ After this the Municipal Board appointed Mr. H. J. Smith 
K. Muhammad Yubuf, L. Sri Lai and Sheikh Amin-ud-din as 
a revising authority for correcting the list of voters for 1895. 

“Muhammad Nur Khan, his former opponent, raised an 
objection to entry of name of plaintiff on list of voters, on the 
ground that he paid a monthly rent of less than Es. 10. The 
matter was brought up before the revising authorities on 26th 
January, 1895, and ^ome irregular and illegal proceedings took 
place, as detailed in the plaint, in consequence of which the 
name of plaintiff appellant was struck off list of candidates for 
membership. It is alleged that the order passed by the revising 
authority was pissed maU fide at the instigation of Muhammad 
Nur Khan, to whom the memb°i’s of the revising tribunal were 
partial (Mr. Smith alone excepted) In consequence of this 
illegal action of the revising tribunal plaintiff appellant failed to 
be elected in 1895, and this suit is the result. 

“The learned Subordinate Judge fixed several issues and 
decided as below : — 

1. The suit is cognizable by a Civil Court. 

2. The order of the revising authorities was not wholly 

regular and the decision was erroneous. 

3. The suit is not barred by section 42, S. R. A. 

4. The plaintiff is qualified to lie a member. 

6. The plaintiff can maintain a suit for damages, but he 
cannot get any because he has failed to prove malice 
on part of tlie revising aothoritics. 

“ The plaintiff has appealed against this decision. Ko objec- 
tion Las been taken under section 561, Civil Procedure Code by 
the defendant Municipal Board, but I hold that the defenknt 
can nevertheless contest the findings of the lower Court where they 
are against them. ‘A respondent who fails to file a petition 
under this section is not bound by findings arrived at against 
him by the lower Court’- Bhagoji v. Bapuji (1), may 
take any objection to the decree of the lower Court which ha 

c* ^ C^) (^888) I. h B*, 13 Boia., 75, 
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might have taken if he had preferred a separate appeal— jSTamaS 
V. Kamat (1) ; In re M. Simmat Bahadv/r (2), 

“Under these circumstances the Government Pleader on 
behalf of the Municipal Board urges : — 

(J ) that the suit is not cognizable by a Ci /il Court ; 

(2) that the plaintili is not entitled to the declaration asked 
for as against the defendant Board. 

“ I am referred to the ruling of the Calcutta High Court in 
Sabhapat Singh v. Abdul Gafwr (3) on behalf of the Board. 

“The remarks of Mr. Justice Trevelyan, p. Ill et seq., point 
to the conclusion that a suit would lie under the circumstances 
stated by the plaintiff appellant, that is, assuming that the allega- 
tion of the plaintiff appellant is correct, that his name was struck 
off the list of candidate-, in an irregular way by friends of 
Muhammad I^ur Khan, who were not acting iu good faith ; it 
stands to reason that the relief claimed is one Mhich can bo 
considered by the Civil Court acting under section 42, Spec if o 
Belief Act. 

“ This is clearly the meaning of the ruling of the Calcutt 
High Court referred to above, and as no ruling can be cited 
to the contrary, I hold that the learned Subordinate Judge 
light in finding that he has jurisdiction to try and decide this 
suit. 

The ! t\t print foi* dccisio i is metre difficult—. 

Can the pL.mtiii ippol! nt c laim the declaration asked for 
against the Municipal Board ? 

“The plaintiff appellant, who has conducted hisovn.aso, 
admits that his claim is against the corporate body represented 
by the President, and not against the President or any individual 
member persoually. 

“ In the Calcutta case above noted it was decided that no 
action for damages could lie against the Magistrate who set aside 
the election, as he only acted bond fide in pursuance of what ho 
believed to be the duties of his office ; and it was further held that 
no declaration could be made against him, as the matter was not 
one in which he really had an interest. 


(1) (1884) I L.R, 8 Bona 368 ( 2 ) (1866) B.L E.Sup. Vol.. 

(3) (18%) I L. B, 24( Calc, 107 
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“ It -was held, however, that an action did lie against tDoss 
persons who denied the right of the plaintiii’ and pui in force 
machinery which excluded his exercise of that right. 

“ In this case the plaintiff appellant bases his suit on the 
aiiegatica tuat certain spoeifieJ membeis of the Municipal Board, 

ac. ing under the iustig«.Lioa of his opponent Muhammad Nur 
Eiiau, pat certain machinery in motion, which resulted in uis 

n. ime being striuk oat ol the list of candidates for the year 1895, 
f.iid on this ground he says he is entitled to a declaration and 
damages a& against the Municipal Board in its corporate capacity. 
In this case, according to tno rules laid dowa for the Aligarh 
Municipality (G. O. No. 716, d.itcd Bth August, 1381), tlie 
re-.ult of tiio proceedings of the revising authority was that 
their order became final, not being corrcvtod by the Magistrate 
vithin one month from the last sitting, in other words, the 
pr3t,cedings of the revising authorities were automatically ratified 
by the Boaid under tee rides, and the order of tne revising 
authorities boc..mo for all praotica! purposes an order of the 
whole Board. 

‘But it i.uot contonJtd that the members ofiho Board in 
thdr corporate capacity were actuated by any malice. 

“ The order of the revising authorities became the order of 
the Board under force of circumstances, and it is obvious that the 
I’csilion of the Municipal Board in its corporate capacity is in 
lids case similar to the position of the Magistrate in the Calcutta 
case. The lollowing remarks apply in this case, mutatia 
mutandis. ‘ Waat he (the Magistrito) did was done, or at any 
rate purported to be done, in pursuance of auiihority given to 
hi.n ])y law. There is a question whether he had any authority 
to do what he did ^ ; but even if tint be so, the Magistrate 

acted hon& fide in pursuance of what he belie^^ed to be the duties 
of his oiBoe, and therefore he would not be liable to an action in 
respect of it. Ho would certainly not be liable to any action for 
dan ages, and, as far as a declaration against him is concerned, 
t lat is not a matter in which ho really had any interest, 
think it very doubtful whether suoh a decree could be given, and 
certainly, as a matter of policy, it would not be right for as to 
do anything which would compel Magistrates of districts to be 
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brought in in siiitfe of this kind when the contest is really 
one between the parties who have ojiposed one another at an 
election/ 

In this case^ applying the principles laid down above, I hold 
that the leal dispute lies between plaintiff appellant and the 
friends or partisctii'^ of Muhammad Nur Khan, and that the 
Municipal Board in iis corporate capacity cannot be dragged into 
their quarrels. 

The Municipal Board in its corporate capacity acted 6o1^4 
fide ill pursuance of rules laid clown for its guidance by Govern- 
ment, and is not interested in any way with respect to the title of 
plaintiff appellant to any particular character or right. In this 
particular instanee the right of plaintiff appellant to be elected a 
member of the Board is not a matter in which the Board in its 
corporate capacity is interested in the slightesr degree. 

“For the above rea-^on, I hold that the plaintiff appellant 
cannot, under s. 42 , Specific Relief Act, claim any declaration or 
ask for any damages against the Municipal Board in its corporate 
capacity, and the suit must therefore fail. 

^^It ia unnecessary, under these circumstances, to express any 
opinion on the facts ; but I may say that I agree with the learned 
Subordinate Judge in his finding on tho sixth i^sue, vi^., that the 
plaintiff appellant is qualified under the rules to be a member of 
the Municipal Board. 

^^The leaiiied Subordinate Judge for i*easons given by him did 
not award costs to defendant Municipal Board, but in this appeal 
I am of opinion that the Board is entitled to its costs. 

The plaintiff appellant should have been content with the 
finding of the learned Subordinate Judge that the proceedings of 
the revising authorities were irregular and their decision erroneous. 

is quite clear that as against the Board in its corporate 
capacity he has no reasonable ground of complaint. 

Appeal disnub'-ed with coots/^ 

The plaintiff thereupon appealed to the High Court. 

Babu Baiya Ohandar Mihkerji for the appellant. 

E. Ghamier for the* respondent. 

Buejcitt, J. J., eonourriog).— In this appqal various 

questions ha?e been argued before ih, and among'it others the 

21 « ^ 
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question as to whether any suit having for its object to obtain a 
declaration that the plaintiff is entitled to have Lis name entered 
in the lists of electors or candidates could lie against the Munici- 
pal Board. We do not propose to decide any of those questions. 
We are of opinion that the appeal must fail on the short ground 
that the suit has been brought against the wrong party. The 
plaintifi’s allegation is that by rea on of certain tortious acts 
committed by the revising authority his name was wrongfully 
struck off the list of persons qualified to stand as candidates for 
election to the Munit ip.tl BoaM at the next election. This the 
plaintiff alleged as done at tlio in^igatioa of, and with a view to 
please and show partiality lo, a disappointed candid ite. It is 
admitted for the plaiutifi" that he had a remedy by application to 
the District Magistrate (who had power to revise and amen.! the 
list prepared by the revising authority), but that he did not avail 
himself of that remedy. 

Wo are clearly of opinion that if the plaintiff had any right 
of suit, as to which we express no opinion, his suit should have 
been instituted against the poroons of who e alleged wrongful acts 
and misconduct he complains, namely, tno persons who constituted 
the revising autbori.y, and that tlie suit, if maintainable at all 
would lie against them personally for the individual acts doue by’ 
them. The revising authority had the duty imposed on it of 
preparing the lists of voters and candi lates, subject to the final 
orders of the District Magisa’ate, and if t'le members of that body 
are responsible to any Court for wrongful acts done by them in 
the performance of that duty they are responsible as individuals. 
The Municipal Board in its corporate capacity is not answerable 
for the misconduct and wrongful acts of liie revising authority in 
preparing the lists. It has no control over or power of amondin<'' 
those lists. The Magistrate of tiio District is the only authority 
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Pi-eseiil i~hos.m WAT'fOK, Hobuoi'^e, aud Davby, .Sie Kix'uabd Couch 

ijQd Sib Ebwabb Fby. 

(1) (1890) L. B., 17 I. A., 9S j I. L. R , 12 All., 387. 
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PRIVY COUNCIL. 

BALKISHEN DAS and others (Defendants) i?. W. F. LEG0B 
(Pdaintiep). 

On Appeal fiom tlie Higli Court for tlie North-Western Provinces. 

Sale of In id and agreeuient for re-purelime — Mortgage hy conditional sate 

’----Might to retf eem-— Intention — Me emulations I of 1798 and XVII of 

l%0i)--~-I]j3Sclii>*iion of extrinsic emdence to ^ary written instrument-— 

Act No* IoflS72f {Indian Mridence Act'}, section 93. 

A deed of sale of land for value was accompanied by a deed of agreement 
between the pirties for purchase biclc hy the vendor of the land on payment 
by him of money to the vendee on a future date fixed. The deeds were fol- 
low ed by transfer of p iNsession to the vendee, and his receipt of the profits. 

The vendor did not ex* Jtise his light of repni chase; but after miny years, 
gave notice of his initntion to redeem, and bi ought this suit to tnforce his 
uglit ol iidtmplion ib upon i mortg'ge by conditional sile. 

Mild; (1) that oral i\idenco for the purpose of ascertaining the intention 
of the pirties to the dt < ds wis not admissible, being excluded by the enactment 
in section 92 of the Indian Evidence Act, 1872. 

This case had to be decided on a consideration of the documents themselves, 
with only such extiiusic evidence of circum&tinces as might he required to 
show the nlitiun of the written linguige to existing facts. 

(2) Tint •^Inrewtiv cont lined in the deeds indie itious tint the parties 
iuhndul to tffiti amoitaage by conditional sile. In such i mortgage it is 
not nect '.s ii y tint the moitgagor should mihe himsflf personally li ible for the 
rep^ymeiit of the knn. 

(]) The ic|uity of jcdemptiou wis rcndeied applicible to a mortgage of 
this chib.:, by the effect of the Kcgulation XVII of 180G The Trin&fer of 
l^iupeity Act, 1882, section 58, defines a mortgage of this character, stating 
the aheady existing law, and practice regarding it; but owing to its date did 
not apply in this instance. 

(4) Eedemption had been rightly decreed in the Courts below. 

(5) Whether such a mortgage would be redeemable under the EeguUtion 

law independently of intention indicated in the instrument was not a point 
« dling for decision. Indications in this erse appeiiing in the deeds were 
f »j, w^ordb in the agreement for repurchase similir to those in EeguUtion I 
of 1798, rcliting to the deposit of mortgege money in the Treasury, giving 
the like power to deposit; fbj, the inclusion in the present secuiily of a sum 
due on an aciount, open to be increased, other than the price fixed for 
the repurchtse; .uid otiicr matters. Bhagtoan Sakai v. Bkagwan Dm (1) 
distingulBhcd. •• 
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1899 Appeal from a decree (9'R iQn' 7 \ .1 ■^. . 

Lbogb. t brought by the res])onclent "Williim TTp 

Legge, on the 5th November 1 i* 1 o°«ent, ^v illiam Francis 

«a n.o«g.g. 4a. Feta.™!. isTs? 'f “ «>leg- 

lo Bdktoa D», tie appolkn, togei’J I * ^ ‘ri r”““ 

^ r . DaDiers m Etnarec^ a deed of c^Ia 

of his estate, named the P-itild, f.Ini- 

Rs. 1,50,000 The fA ■ 7 ^.- * ^ be price stated being 

c:Lwir; .."zr/srr 

-jo.o«op p .lit oilol 

silt tfii r ;■» 

financeii for iLo plajpuff. '-sotom!, wliiel, ftc, 

that they would sell the t 7 i' 1 dvrarnama the firm agreed 

^hreh K7ft H ^ ^^'be jiaid on the 1st 

— Jitn ib(b the sum ot Rs i ainnn t. ji •, . 

agreed :— (1) (hai if *1, o 1 ’ ’ ’ thereby 

Perty, the seller shouW *1 ^^Jiiiqohhingthepro- 

oashl-n the TroasZ l in 

«if.w oJ'^Tf-tpl pos«i„p;-(2) 

otouldberorwl llTl r “ 

Should be liable to Tv ! 3-"^ then the seller 

whatever sum mil bl f f T! ^^ove 

oontaLl tn S 

and the respondent borrow d factories;” 

repaid in December 187^ “oney, which was secured to be 
4 the -rtgag- 

deed ofe^ixmnte in' 1874 borrowing and another 

“ ''0- sold on the 26th March 1876 
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with some other properties, by the plaintiff to the bankers for 
Es. 60,000. 

The defence of Balkishen Das and of the sons of Hari Das, 
as his successors in the firm, was that the transaction of the 4th 
February 1876 was a sale out-and-out of Patilah, and not a 
mortgage. They denied that any relation of debtor and creditor 
was subsisting between the parties, and that any agreement to 
allow the vendor to repurchase for a sj>ecified sum, or any 
relation of mortgagee and mortgagor, continued after the date 
fixed for payment of the sum for the repurchase, if it was to 
take place ; that date having been the 1st March 1876. 

T!ie quedion to be decided on this appeal was the main one 
raised by th“ issu-'s : — wiietiior the instruments of the 4th Feb- 
ruary 1873 constituted a mortgage by condhional sale or a sale 
out-and-out. Oral evidence wa, admitted on each side at the 
hearing to explain the intention of the parties to the transaction. 

The decifioj of the Subordinate Judge was in the plaintiff’s 
favour. Ili^ judgment was tliat the deeds on their face con- 
stituted a conditional mortgage, and ho found that by the ancient 
custom prevailing, the mortgage by conditional sale was generally 
effected in that way. He roferivd to rhe value of the property, 
which was in excess of the price stated in the sale deed of 1873 
as showing, with clauses in the ikraraama (inolucliug those above 
mentioned), the intention of tae parties to mortgage, and not 
actually to sell. His decree was for redemption, on payment by 
the plaintiff of the Rs. 1,65,000 stipulated for the repurchase, 
with Es. 6,607 for principal and interest due on a sum left unpaid' 
on the expenditure estimated, after the sale of the factories in 
1875. 

This decision was maintained on the defendants’ appeal by a 
Division Bench of the High Court (Banerji and Aikm^n, JJ ) 
Their judgment is reported at length in Balkishen Da’s and 
others V. W. F. Legge (1). Upon a consideration of the terms 
of the ikrarnama, the surrounding circumstances and the oral 
evidence, they came to th'c ennolusion, in concurrence with the 
( ourt l>f‘!ow, that the contracting partic-, intended the transaction 
to be one of mortgage by conditional sale, and not to be an . 

(1) (1897) I. L. R, 19 All., 430. ' 
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— to repurchase on a cerfain date. 
1 hey did not regard as a precedent for this case that of Bhagwan 

- prosmt.'^' *’’®y distinguished from the 

Mr. J. D. Mayne and Mr. F. Golvin, for the annolhintc 
argued that the judgments of the Courts below were wroit iinon 
he constrnction of the deeds of 4th February 1873. tL hme 

r, of those deeds were that they ended the rela 

t.on of debtor and creditor between the parties, and U at ^ 

Math isrr;: b°^"" 1 1 

uarch 1876. The buyers were until that date under contract to 
that property back H.e pI.faHff if h„ el.o„l.I ,"X , 
hem on . a. date Ea. 1,65,000, and Aould also p„ ; 'T „ 
that might then be da. under the deed of eetimat^ „> efpendit L 

a e t.ie 8lh April 1872. Those sums were neither tendered nor 
laid on tint dale and therefore the sale was fm fi <. i 
indefeasible. The High Court had erred in holclin“ tha^ tl 
were h the -nrrou.ding eire..mrta,.cee reason for .1,0^ ™ .;!“,® 
constrncliou upon the deeds of the 4th Februarr 1873 ,1 ff 
tan, tba, wbioh the words literally boro Z' if L ‘Z 
of fraud, and f„, purposes other than to prove il, ^0 00^” 
below were wrong in admitting oral evidence ThV I I i 
.ooaplain what the paZ intZrby h Zf,: 

Zd zfh tiThazr f '7^ 

have b»in a mftt. Z””'-" been construed 

y-a «nt{ 0-3 of the Indian Evidence Aef tsvo i • >. / 

evidence taken from oufsiVI ti • ’ ’ '^bich excluded all 

evidence for the nlaintlff nc <■ n . “ cient. i^eside-, the 

admissible, was insnffioien't to oriZh'lhoZ’” ‘"‘'Z 
« docuont. Again, blZ OoZZXd f. w 

Za ZeZhZZf '■“■PZ 
rt'ghttooontidrtre 

.aor bv'anv evZoZfhtl 
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Consideration received by the vendor, coupled with a contract 
under xvluohhe was to be allowed to repurchase the property on 
a fixed day only. When he had failed to repurchase on that day, 
the right on his part to obtain possession of the property 
that had passed from iiim to the defendant® ceased to be 
exerciseable. From and after the 1st March 1876 the relation 
of debtor and creditor no longer existed. They were then 
vendor and purchaser. There was no longer any loan, debt or 
mortgage after that date, f he sale having become absolute. 

The decision of this Committee in Bhagwan Sakai v. BJiag- 
wan Din (1) wa=! then referred to— wherein was cited the judg- 
ment in Alderson v. White (2), to the effect that the rule of law 
on the subject was the following: — that primd /(tcie, an absolute 
conveyani c, containing nothing to sliow that the relation of 
debtor and creditor is to c.xist between the parties, does not cease to 
be an absolute conveyance anl become a mortgage merely because 
the veudor stipulates that iie shall liavo a right to repurchase. 
In Sital Fershad v. Luchmi Pershad Singh (3), the plaintiff 
failed to establish that a sile to him, with a rigiit of repurchase, 
was in effect a mortgage; but in that case there were spooiai 
cironmstanccs, not presented in this, it was true. The sale in that 
ease was declared to be an acquittance of the debt and fclie money 
for repurchase was only to be received under circumstances 
personal to the debtor, and not shoovn. Hero, tliere had been a 
resort to other modes of securing and of clearing the debt on 
the factories followed by the sale of them, which in 1875 left 
a comparatively small balance. The princijole that continuing 
indebtedness was to .support the view of continuing mortgage 
was referred to in The Manehesfer, Sheffield and Lincolnshire 
Railway Company v. The North Central Wagon Company 
(4). 

Mr. A. Chen, Q C., and Mr. L. DeGmyther (Mr. A. J. 
Ashton with thorn), for the respondent, contended that tlie judg- 
ments of the Courts below were right as to the effect of the 
deeds of the 4th February •1873. The terms of those instru- 
ments, road together, could not but be construed as supporting 
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(2) (1858) 3 Do®, and J. 105. 


(3) (1883) L. E., 10 L A., 139. 

(4) (1888) L. R., J3 A. C. 55^1, 660, 
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luieaaea to operate as a morWe 

- Bot as a sale out-and-out. TLeir form was one much uredl; t 
-Western Provinces and elsewhere to constitute a mortgao^ 
by conditional sale termed in the vernacular bai-bil-wafa. It 

employ this form of mortgage, as it avoided, in their opinion anv 
nfiuiyment of their law against the creditor’s takii!g interest 
lom the debtor. Eefereneo was made to Baillie, Moohummudan 
Law. Supplement « Of Sale,” 782, 809. But sale and a rf.ht 
of pmchasing back were commonly resorted to in transactioL 

hitent In the present instance 

wavs bv mortgage was shown in several 

w.ays by the provisions made in the deeds themselves 

b. the to .ho vo„l„, “S tol’ .? 

*aseond slionid tho vonclee refuse to aeoept his tender o/tho 

pareha* money to pay it i„,„ ,be Di„rict Treasury, That „„ 

^ 6 , to the mortgage by conditional sale or hii Ml ^ 
secondly, the requirement that advances made, and to'be"^''?' 
for the working of the factories should be r pall at tt ’ 

time with tho payment of the repurchase 

esecss of that money, by Bs. 15,000, over the bI ’ l go OOo’ t^ 
ostensible sale price mentioned in the doe 1. Next referenc/ 
made to EoguJations I of 1798 and XVII of 1800 
mrrodiiction of the right of redemption into the lldimf 

in the deeds themselves, becanse I an Menr""' ? 

Jaw without mention in the writtei -ontract Mienr 
Mortgages, 7th ed., pp. 15 . 16 = na ‘ on 
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allowing redemption at any time before foreclosure bad aot been 
extended^ a sale was lield to liave become absolute after default 
That was on the ground that the English law relating to the 
equity of redemption was no part of the ancient Indian law and 
usage in these matters. 

With reference to what was laid down in Alde7*807i v. White 
( 1)5 as belonging to mortgagor that the relaiion of debtor and 
creditor must be intended to continue, it wms argued that the 
state of things as shown to be in contemplation by the ikrar“ 
nama of the 4lh February 1873 completely satisfied that require- 
ment. The transaction involved that the security should include 
the debt upon the factory accounts. The principal English cases 
bearing upon an actual transaction of oiortgigo receiving effect, 
though obten^bly a sale, on the firi^t apporranoo, upon evidence 
of the intention of the parties to secure repayment according to 
contract, instead of selling and buying out-and-out, were collected 
in lioeliefoncauld v. Boustead (2). In Eahkea v. Alagcifpi^Aaya 
(3), the intention and agreement were proved by oral evidence 
and a suit for possosbion founded on a dcol of sale was defeated 
by proof of a contemporaneoii'^ oral agreement for reconveyance 
on the payment of money borrov/ed, Tu that cabe was cited by 
tlie Court Bahshu LaJeshman v. Govinda Kavji (4), and it was 
held that, without contravention of sections 92, 93 of the Indian 
Evidence Act, 1872, if it is apparent that the transaction has been 
treated as a mortgage by the p irties, a mortgage it v ill be held 
to constitute. The admission of oral evidence was shown by 
thoae cases to turn on the necessity of admitting it to expose fraud 
involved in the conduct of a pretended buyer knowing himself to 
be mortgagee. 

Also were cited Bhup Kuar v. Muhammad i Begam (5 ) ; 
All Ahmad v. Bahmat-uldah ( 6 ), where the case of Bhagwau 
Sakai v. Bhagwan Din (7) is observed upon ; Rama Sami 
Sastfigal v. Smnayappa Afagakarh ; Mas Muni Dibia v. 
Fmukkhen Da& (9). 


BlIiElSHElsr 

Das 

fW. F. 
Lsao-a. 


(1) (185S) a DeO. aud J., 98 
{ 2 } (1897) L.E, 101,190. 

W) (189a) I. li, E , 10 Mad.. 80 

(4) (ESfeO) L L. E , 4 Bom., 405. 

(5) (1883) 1. E. E, G All.. 37. 


(6) (lb92) I. Xj. E., 14 All., 195. 

(7) nsoo) L. E.. 17 1. A., 08. 

I. L. E., la AIL, 387. 

(8) (1881) I. L. B., 4 Mad.*17a 

(9) (1848) 4 Moo., L A., 392. . 
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1890 Mr. J. D. Mayne replied. 

Baiikisheh Afterwards on the llth November 1899 their Lordships’ 
Das judgment was delivered by Lord Davey. 

LmoK Hari Das and the appellant 

Balkishen Das carried on business as bankers at Benares. Hari 
Das was the managing partner. He died on the 27th April 
1889. The present appellants are Balkishen Das and the two 
sons and heirs of Hari Das. The respondent was at that time 
the owner of a taluka called Patilah in the district of Jaunpur 
and was also half-sharer of certain indigo factories known as 
Basharatpnr, and carried on the business there in partnership 
with one De Momet, his co-sharer. By a deed dated the 8th 
April 1872 the taluka was mortgaged to Hari Das and Balkishen 
Das for R^. 1,25,000 and by another deed of the same date (called 
a deed of estimate) the factories wore also mortgaged to them as 
security for Es. 00,000, which sum was to bo applied partly in 
payment t)f previous debt and pirtly in providing for the neces- 
sities of the indigo biisine.ss for the current year. At the end of 
the year 1872 it was found that the business had been carried on 
at a losi. The debt due to the bankers was E,s. 1,90,000 and 
further advances were needed for carrying on the business. The 
rtspoudeut in those circumstances bouglit out his partner De 
Momet and became sole owner of the factories and solely inter- 
ested in the business. A fresh baiidobast or settlement was there- 
upon made between him and the banker- and was carried into 
effect by three deeds, of which two relating to the taluka were 
dated the 4th February 1873 and the third relating to the 
factories was dated the 6th April 1873, 

The first deed of 4th February 1873 was, on the face of it, 
an absolute sale by the respondent to the banker- for the pries 
of Rs. 1,50,000, which was expressed to be paid in the following 
manner, bankers retained out of the Rs. 1,50,000 the sum 

of Rs. 1,37,333-6-0 principal with interest up to date which had 
y calculation been found due by tjie respondent to the banker, 
under the mortgage deed of the taluka dated 8th April 1872 and 
^ retained the balance Rs. 12,666-10-0 in part payment of the 
amouuj;^ then ^diie on the deed of estimate of expenses for 
conducting the factories of the Basharatpur concern. 


» 
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Tho Other deed of the 4th February 1873 was in the 

lOilowiiig’ terms : 

BUkisben D.s, sons of Baku Padam Das, 

“OuTratf ■! T% 

« mZl :- of do daelare as 

" li'i Vilhim Brands Legge, Invinof, under the sale-deed diied 

'"„ ’r'" ‘MCOO, M„»,.d„l Hjhl .1 

iTith 1,11 sir viUi^os, original and ittachcd, together 

“I oe; S a . T ““d forest prod;ce, water 

"1.1 "ell*- -.a 

“lVo\h/’ '^''““‘'’‘^^’’1®"”’®.'!’“.!'!'.. .fniraos t. be el&ofed 

" Ita uTi' "^T r'"*' 

~ 

uon% neicaer we mr mip h{nr<9 ah^n i., y . . > v , 

*Umrhnh^^ ,. . , . hive any objection thereto. If we or 

'‘ulul77: "" oitkls.sroen.ont, .ud obtdn possession over the 

“ by the e.eontanrand Ike Zndoltll !i the “ 

«‘:'“onrro; rary;nr:reol7:rat^^^^^^^ 

«li ihle fl T ^ f*’o® yoar to year, then the vendor shaU be 

to Z above, nentioned. whatever snn. may L 

be duo II t tli.it time by him to ns o wentants. The s ihib shall not be 

«M.irohl87fi ^onrot tho vendor, and after the expiry of 1st 

"be deemed toYe'SlTnd'^dd? 


BlLKISHriq- 
Das 


Tho (luestion between the piirtios in this appeal is whether 

ouT-ndl?* “mortgage of the talnka or 

out-and-out sale with a contraot of repurchase. 

the exooufcion of those deeds the bankers made farther 
to tho respondeat to a large amount «n account of the 


W. F. 
Ijhoge 


1899 
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1800 Basharaipur concern. By the third deed dated the 6th of April 

44,223-14-3 was found due from the respoii- 
Das " dent up to date, and he mortgaged the factories for Rs, 75,000, 
w!’f. which the balance was paid off and money was provided 

Legge. for working the factories during the ourrciit year. 

On the 3rd of March 1871 another deed of estimate was 
executed for Ibat year, and finally by a deed dated the 25th Marcli 
1876 the respondent sold and conveyed the factories to the 



bankers for a price which left him a flebtor to them in the sum of 
Rs. 6,9o3-4-3. There is no deed of defeasance to this deed 
and it was admittedlyan absolute sale. 

It should bo noticed that on the execution of the deeds of 4tii 
February 1873 the necessary mutation of names was made and 
the bankers entered into and have ever since been in posses- 
sion or receipt of the rents and profits of the taluka. 

The respondent did not buy back or redeem the property 
on the 1st of March 1876. But on ihe 6th of November 1894 
he commenced Ihe present action for redoraptiou of the taluka, 
alleging that ihe deeds of 4th February 1873 constituted a 
mortgage by conditional sale with possession thereof. The 
defendants and present appellants, on the other hand, con- 
tended that the transaction was an absolute sale with a con- 
tract of resale, and the time having e.xpired and the condition 
not having been fulfilled the contract had become null and 
void. 

The Subordinate Judge held that the documents in question 
were deeds of mortgage by conditional sale and that the 
respondent was entitled to redemption. His judgment was 
affirmed by the High Court. 

Evidence of the respondent and of a person named Man 
was admitted by the Subordinate J udge for the purpose of 
proving the real intention of the parties, and such evidence was 
to some extent relied on in both Courts. Their Lordships do not 
think that oral evidence of intention was admissible for the 
purpose of construing the deeds or sftcertaining the intention of 
the parties. By section 92 of the Indian Evidence Act (Ac( 

1 of 1872) no evidence of any oral agreement or statement can 
be admitted as 4>etwcen the parties to any such instrument or 
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rlioir reprosentaiives in inlercsfc for the puqiose of contradicting^ 1399 
varying or adding to^ or subtracting from, its terms, subject ^ Famish m 
to the exceptions contained in the several provisoes. It was i>a& 
conceded that this ea^e could not bo brought within any of them. w/b 

The cases in the English Court of Chaneory ^Yhich were referred 
to by the learned Judges iu the High Court have not, in the 
opinion of their Lordships, any application to the law of 
India as laid down in the Acts of the Indian Legislature, The 
case must therefore be deckled on a consideration of the con- 
tents of the documents themselves with such extrinsic evidence 
of siirroimding circumstances as may be required to show in 
what manner the language of the document is related to existing 
fiicfs. 

Mortgages by conditional sale under various names are a 
fomoioii form of mortgage in India and have come before this 
Board in several reported eases. It has been stated that this form 
of mortgage was introduced io enable Muhammadans, contrary to 
fhe precepts of their religion, to lend money at interebfc and obtain 
bocurity for principal and interest. If so, one would expect to 
find that the transaction would, as far as possible, be made to 
UNsnine the appoaraiH e of a ^ale. It i& not necessary in a mortgage 
by conditional sale kulkubala or bai-bil-wafa that the 
mortgagor should make himself personally liable for the repay- 
ment of the loan {see Miicpherson on Mortgages, 5th edition. 
pJI). 

By Bengal Eegulation I of 1798, intituled ^^a regulation 
to prevent fraud and injustice in conditional sales of land 
urnler deeds of bai-bil-wafa or other deeds of the same nature,” 
provisioiiB were made for the case of the lender refusing to 
receive the money on the day named. The borrower was 
empo\\ered to deposit the amount due on or before the stipu- 
lated date in the Dewauny Adawlut of the city or laiilah in 
which the land may be situated. If the lender has obtained 
possession of the land, the |>riacipal sum only need be deposit- 
ed, leaving tlie interest to be settled in an adjustment of the 
lender’s receipts and disbursements during the period he has 
been in possesion* By Hegulation XVI I of 1806 the mortgagor 
under deeds of thi^ description was empowered to redeem the^ 



1809 


liAIilCISHEN 
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land at any time witliin one year after tlie commencement of 

proceedings to foreclose the mortgage or render the sale con- 
clusive, provided that payment or tender be proved or deposit 
be made within the time above specified in the manner specified 
in the previous Regulation. 

In the ease of PattabUmmier v. Vencatarow Naieken (1) 
it was decided that according to the ancient law of India a 
mortgage by conditional sale was enforceable according lo the 
letter or (to use the language of English lawyers) time was of 
the essence of the contract. The effect of the Regulation of 
1806 was therefore to introduce into those parts of India to 
which the regulation applies the English doctrine of an equity 
of redemption as applicable to the clas, of deeds referred to 
in it. 

Mortgages of this chaiactor arc thus defined in clause (e) of 
section 58 of the Transfer of Property Act, 1882 : “ ’Where the 
mortgagor ostensibly selK the “ mortgaged property on condition 
“ that on default of payment of the mortgage money on a certain 
“date the sale shall become absolute, or on condition that on such 
“ payment being made the =alo sliall become void or on condition 
“ that on such pa vment being made the buyer shall transfer the 
“ properly to the seller, the transaction is called a mortgage by 
conditional sale.” The Transfer of Property Act does not apply 
to this transaction, but it may be assumed tliat the framer= of it in 
this section intended to ^tate the existing law and practice of 
India. 


The appollints argue that the language, whether of this 
Act or of the Regulations, shows that in order to attract their 
provisions there must be underlying ostensible arrangements 
for sale a real substantial intention to secure money advanced. 
They lely on the decision of this Board in the 
Bhagum Sahai v. Bhagwan Din and others (2). Their 
Lordships decided that case on the language of the deeds 
then in question, which they evidently considered showed that 
transaction was not such a transautioh as is described in the Regi 
lation of 1806, and there was therefore no right of redemption 

(1) (1870) 13 Jfoo., I. A., 560, (2) (1890) L. E, 1? I. A., 98; J. I,, e 

# All, 387^ ^ 








ALLAHABAD 


expity of tlie date fixed- appellants contend 

oiiglit to be the conclusion present ease^ seeing 

tiao parties did stand in relation of lender and borrower 
to 1873^ and then expressly altered it into that of buyer 
»p|j 0 respondents, on the other hand, contend that a 
‘ becomes subject to an equity of redemption by 

, regulations before mentioned independently of any 

mi in the document that it is intended to be a mortgage. 

question on which their Lordships are not called on to 
an opinion in thi^ case, for the documents in question 
^ important indications of the intention of the parties. 


^‘ontai 
The 
‘ reee. 


to ikraniama provides that if the bankers object 


^ 1 ^^ money and relinquish the property, the vendor may 
^ Jio amount in the treasury by virtue of this agreement ’’ 
possesdon over the ilaka. This provision at once 
reference to liegulation I 1798 as being in the 

opjoiiin , ^ -r 

^ of the parties applicable to the case. It was not 

I that there was any other statutory provision or practice 

sikH deposit could be made by virtue of the agreement 

the inlervention of the Court in a suit for the 

"While, on the otlier hand, the words exactly describe the 


pJ^ooccln' 


under the Regulation. 


Again, 


the estate was made 


J' 6 c|e uu^j^vi 

only on payment as well of the amount which should 
due at the time of redemption on account of the 


‘■“W.d 


Th concero as of cho stipulated sum of Rs. 1,65,000. 

4*^1 effect of this was to consolidate the debt on the 

laetoriftcj 

to account with the principal sum mentioned m the deed 
^fthe ^*^^^the bankers a security on the taluka for the debt 
3310 ^ gives the transaction the character of a 

it is^ factory accounts are concerned, and if 

^ome extent a mortgage it may well be held to be 
• There was also some evidence, though not very 
derail^ the property in the year 3873 was worth eonsi- 

below ^ than lis. 1,50,000. This was accepted in the Court 

^ 'but: their Lordshipg do not place much reliance upon 

Th .-i * 

Was** transaotion was intended to be, 


mortgage by conditional sale, and they will tberofora 


jsw 


Balkishbf 

Das 

-y. 

W F, 
Leooe. 
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^0 humbly advise Her Majesty that the appeal be dismissed. The 
appellant will pay the costs of it. 

’’f*’ . Appeal disyn,ki.Hl. 

\Y V Bolioitovs for the appclLints— Messrs Ravle)}, Ford Ford 

} (Hr 1 , .,.1 rtL W (t 


\v r Solicitors 

and Chester. 


Solicitors for the respondents -Messrs. Young, Jackson, 
Beard and King. 


18‘)9 

N(n'ej/2l)Fr 2 U- 


CIVIL REFERENCE. 


Sefote &%r ArlJmr StracTiey, XnigU Chief dmtice mid Mr Jmhee Sanerji 
CIIAND MAL AND othees (Apeiicanis) ®. LACHHMI NAEAIN 

(Opposite party).* 

Aei No. V of IbSl (Frolaie and Admini&traHon lot J, i^eeiion ^’■^Frohate 
~W%ll-Bocumenf u, fended fo lahe effcH partly in theUfe-fime of the 
eucutanf and fart ly after fU evecvtanfh death 

There is no objection to one pait oi an infeiiument operating m fra>sent% 
afe. a deed and mother in fatiiro as i will Cross v C^o^s (1) it^nied to. 

This was a reference under sections 37 and 18 of the Ajmere 
Courts’ Regulation (No. 1 of 1877). The facts out of vrhieh it 

.u'oso appear from the order of reference, which was as follows : 

“ The plaintiffs in the above ease applied, on the 29tli March 
1898, to the Commissioner, Ajmoie-Merwara as District Judge 
of Ajmere, under section 56 of the Probate and Administration 
Act (V of 1681) for the grant of probate of a document purport- 
ing to be the will, executocl on the 10th April 1887, of Musammat 
Culab Kanwar, widow of Seth Sobhagmal of Euchawan. The 
said Musammat Gulab Kunwar died on tho following day, viz., 
on the 11th Ainil 1887, at Ajmere, leaving, ao is alleged, assets 

to the value of Rs. 7,200 at Eeowar aud Puslikar within the 
Ajmere District. 

“ After the application for probate was made the defendant 
Lachhmi Narain, minor son of Seth Har Narain, deceased, of 
Ajmere, by his guardian his mother Musammat Gopi, lodged 
a caveat, contending inter alia that the will was not genuine 
that Musa mmat Gulab Kunwar had 'only a life interest iu the 

^ MisceilaaeoHs Ho. 160 of 1809. 

(1) (lb 10) 8 Qf- B„ 714 j S. G, 1 15 L. (H. b.) Comuhoh Law, 21 
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properivj m^hich devolved on one Dhanrnpinal, cousin of Sobbas,- I 819 
inal; the deceased lui&band of fJie testatrix Miisammat Gulab M/t 

Kiinwar. that the caveator had purchased the property situated 
ai Beowar, and subject to the document of which probate ^\as xLvrain. 
applied for, at a Court sale in execution of a decree passed against 
Dhauriipmal the next reversionary heir of Seth Sobhagmal, and 
lastly, that the dooiiiiieiit for which probate wa-^ asked ’was not 
a wdll, inasmuch as it contained provisions which were to take 
effect during the life-time of the executrix Mimmmat Giilab 
Kunwar. 

The District Court rejected on the 20th May 1898, the 
application for probate, on the ground that the document was 
not a will, for the reason given in the caveat. 

An appeal was filed in this Court against the order of the 
District Judge, and was dismissed by Colonel Yate, Officiating 
Chief Commissioner, on the same grounds that influenced the 
Court below, namely, that the document for wliich the probate 
was applied did not come within the deflnition of a wilL 

Against the order of ttiis Court, which is dated the 27tli 
of September J S98, the plaintiff'^ have aiiplied for a reference 
under section 17 of the Ajmme Courts^ Ilogulation, to their 
fiordbhips of the Honourable High Court at Allahabad, The 
ca^'C is accordingly submitted for the High Court’s considera- 
tion, together with a copy of all the important documents con- 
nected with ltd’ 

Pandit S%ndar Lai and Pandit Madan Mohan Malamya^ 
for the applicant 

Babu Jogindro Nath Gh(mdhvi, for tlie opposite party. 

Strachey, C. J. (Banerji, J., concurring), — Our answer 
to this reference is that such portions, if any, of the document 
propounded, as the Court below, after taking evidence, may hold 
to be a legal declaration of the intentions of Musammat Gulab 
Iviinwar with respect to her property which slie deJred to be 
carried into effect after her death, amount, in our opinion, to a 
will, within the meaning of section 3 of the Probate and Adminis- 
tration Act of 1881, notwithstanding that the same document 
may contain other provisioiis which she desired should bo eameci 
into effect during her life-time. ^ 



CiiAND Mai 

f?* 

Lacehmi 

Nahain. 


1899 

December 22. 
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We may refer the Court of the Chief Commissioner to the 
case of Doe d. Elizabeth Cross v. Arthur Cross (1) the effect 
of which is stated in Jarman on Wills (5th ed., vol. 1, p. 25). It 
v as there held that “there was no objection to one part of an 
instrument operating in prcesenti as a deed and another in 
futuro as a will.” 

The costs will be disposed of in accordance with section 20 of 
the Ajmere Courts’ Regulation of 1877. Let the case be returned. 

Sefore Arthur Sirachey, Ku%ght, CMef JzaUce, and Mr JmUoe 

Bmierji 

EAMPAL SINGH {DETEKBAwr) r. MURRAY & Co. (Pi,«i,TiFrs) « 

Act No. IX of (ladvin Contract Act, Sectxom 118,151, \o%-Contratt-. 
Bavlment—Lialility of hailee—Lmli Uty of guett at hotel in respect of 
fwrifiititTe used by Inm, 

The defend mt’s k ife wont to stay at a hotel owned by the plaintiffs While 
there she was seized nith choloi , ind dzed In oonsoqueuce oi the infectious 
nature of the disea'.e, the pliintiffs weio obliged to destioy the fuinitm-e which 

wasinH.eroon.softhedofendznPswzfo,andnsed by her dmzng her illness. 
The plaintiffs subseqnontly sued to rccorei the vilne of such fumiturefrom the 
defendant. JYetd that in the absouto of evidence to show that the deceased 
had not tiken as much ciro of the fnimtuio as a person of ordinary prudence 
would, under similar cireiirastaiMes, tilce of his own goods, the defendant wis 

noUiable, having regard to seetioiis 121 and 152 of the Indian Oontiaet Act, 

18/3, Shields v. WilUmon, (2) refeircd to 

The facts of the case sufficiently appear from the order of the 
Chief JusTiee. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya, 
for the appellant. ^ ^ 

The respondent^ were not roprcoented. 

Stbachey, C. J.— This is a reference to the Court by the 

Local Government under Rule 17 of the Kumaun Rules, 1894 

made under section G of the Scheduled Districts Act, 1874. The 
suit out of which it arises was brought in the Court of the Assist- 
ant Commissioner of 17aini Tal by the proprietors of the Grand 

claimed by their plaint to recover Rs: 580 as due by the defendant 


* ^^scellaueons No. 246 of 1809. 
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for board and lodging, and incidental expenses incurred during his 
and the late Eani’s residence at the Grand Hotel, Naini Tal. 
They filed an aeeonnt, firom which it appeared that they claimed 
Es. 164 for board and lodging and the balance of Bs. 416 as 
incidental expenses for the value of certain hotel furniture. The 
defendant in his written statement admitted liability for the 
Rs. 164, but denied liability for the balance. From the written 
statement and from the issues framed by the Assistant Commis- 
sioner the following facts appear to have been undisputed. The 
defendant’s wife while staying at the plaintiff’s hotel was seized 
witlx cholera and died, the defendant not being then at Naini Tal. 
There was no evidence to show how she caught the disease or 
whether the source of infection was within the hotel or outside it. 
Three days after her death the furniture of the rooms occupied 
by her during her illness was destroyed by the plaintiffs in order 
to prevent the risk of infection to the residents of the hotel. 
The defendant did not in his written statement deny that the 
destruction of the furniture was necessary for that purpose. 
The only grounds upon which he denied liability were that hia 
wife had contracted the disease after her admission to the hotel, 
that it should be inferred that she contracted it in consequence 
of “ something wrong in the culinary ‘ process’ of the hotel, and 
that it was not in accordance with the usage of hotels in Ifaini 
Tal to claim value for destruction of property necessitated by 
death from any epidemic originating in the hotel itself.” No 
special contract varying the ordinary relation of inn-keeper and 
guest in respect of the goods was alleged. The only issue framed 
by the Assistant Commissioner, which need be referred to, was as 
follows “ Is the defendant liable for the value of hotel property 
destroyed owing to defendant’s wife having died of cholera in 
the hotel ; and if so to what extent ? ” There was no issue of fact 
and no evidence was given by either side. The Assistant Com- 
missioner gave judgment upon the pleadings. He decreed the 
claim on the grounds that the defendant had adduced « no 
authorities in support of his somewhat extraordinary contention 
that he is not liable,” and that "plaintiffs have probably 
suffered jin pocket as it is from the scare which a death from 
cholera in their hotel would doubtless cause j it would unfair 

24 
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in the extreme to si-ilie them with the cost of new turni- 
~ ture.” 

Against this deoision tae flefendant appealed to the Coart of 
t!ie Deputy Commissioner of Mni Tal. The Deputy Commis 
sioner held tnat inas nuch rs the defendant and his wife knew, when 
the latter was ad nitted to tae hotel, “ that an incident of such 
illness as ^cnolera is tnat articles used by the patient must be 
destroyed, there was an implied contract by the defendant to 
make good any damage caused by the illness of his wife ” Ho 

accordingly dismLsod the apped. A ithcr vpeal by the defend- 
ant to ^the Court of the GommjssW^.r ot tie iCnmaon Division 
was rejected summarily. Tiie Local Covernmai.. has rafened 
the decree of the Commissioner to this Court for our report and 
opinion.^ The question upon which our opijJon is asked is ‘<as 
to the liability or otaorwisa of the Baja to pay the cost of the 
articles belonging to tno ho. el which were destroyed to prevent 
the danger of infection in ..onscqu''nce of the death of Bani Bam pal 
Singh from cholera,'’ " 

At the he-irLn- oi the reference the ]e.imed advocate who 
appeared for too difendan. stated that his client did not contest 
hi& lability, slionld the Court iiold that the wife, if she had 

survived, would hersch have been liable to such a claim. The 
question therefore is wholner, in the absence ol express agreement 
a guest at a hotel is liable to compensate the owner for the lo=& 
of hotel furniture used -jy the gue,t while suffering from an 
infectiouo aacaso ami deshoyed by tan owner in ouier to prevent 
infection, there being no evidence of negligence on the part oi 
the gae,t either in the coniraciing oi the clh-^a^c or in the use 
of the furnitni-e during its eonhnuince, and n being admitted 
^ Q destriiGtioii of tbe liimitiii’e was iicce>^».^iry. There 
appears to be no reported ease in point. To decide the question it 
IS necessary fiistto see what is the tine legal relation between the 
guest and the hotel-keeper in respect of the furniture used by the 
former. It is dearly tue relation of b.ulor and bailee as defined 
y section 148 of the Indian Contract Act, IX of 1872. The 
bailment is one of hire | the guest hires not only the rooms which 
he ocoupms, but the furuiture which they contain. The nature 
aiide^ehtofhisliability are shown by section 152 of the Aot 
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wMch provides tlial the bailee^ in the absence of mj special con- 
imG% k not resjiond^ lo fof tlio loss^ flcGliuction or deiorioration of 
tlie tiling baile if lie I as tc\e i lie t of oire of it described 
ISL" Aail «-f Ion 151 pi!C"-?'’Jc^ fiat '•la all caoe*^ of 
iLe i i- Lo ? ^ ^ le^ c re of the goods 

^***\4l lo I im c*- i 4 c ^ o I li^ac *’40ild, ruder 


iminrcirc’' u 


c e 


ty and value a-- fie good' \ J 3 o ''L f the £,re i lb not le^ponsi- 
ble for the h ss^, cleshaifo j or wlcteiioje ‘ jn of (he furinEuro hired 
by him if he tiken ui i h t^ro of it 1^5 a man of ordinary 
priidonee ■\\oiiiilj upder ^ionLir eiicambtanoes^ tike of similar 
fiirnitiire of his oi/ii. Orlimry ")l Icncc o iie lest. la the 
prcsciil <vse the pi Liti f ^ s i O'' * n’^gesterl that the 

defends it\ 1 Ife fi 1 n v v <1 00 d^ii< in taking care 

of ilie fiiriiitnic^ Bir is Iht’c a y o’vidf 3^e that she did noL Xa 
the absence of evlflen'^e oiilici way^ docs the burden of proving 
tliecxirdse of orcliinry piMclenco rest on the Mierj or is it for the 
owner of the gojds to show lhal ordinary priulonce was not 
exereised ? Tl e r|ir^uoii of burden of proof in ca^es of injury to 
goods deliven^ 1 \ ndw In^^hnei t of li* w^o considertil by this 
Otuirf in ® v» (1) A 3 d imago eaised were 

such ilnl in ^ho oi liU'-'f/ e evon l!; wcnlcl not happen to 
goods of the Liii 1 11 o^uc-Lion If us d li linary pradenee^ then 
I think it v/ouH be for ihe hirer to nro/e V at Lc had exercised 
''iieh priidences olliorwiso I ihinli fnt tie owner must give some 
evidence of negligence. Bimh goo Is as those in question here, 
that is, bed-room fipmitiiro and articles in the pJient^s personal 
use, eoiiH not have been used by a per=5on suffering from cholera 
without being so infected to ^^equire destniotioa ; ««ucii damage is 
a practically Irresistible cooseqiieoce of such use, no matter what 
degree of prudence is exercised® That being so, it was for the 
plairiliifs to give some evidence that the defondanfs wife did not 
take as much care of ilio goods as a person of ordinary prudence 
would have taken of !ier own goods under similar circumstances, 
and no such evidenoo having been given ihe defendant is not liable. 
There is no groiiiicl for the Deputy Commissioner’s assumption, 
that beoaiise the defeiidant and Ills wife may be supposed to have 
(I) (1887) I.L,E.,0A14CD8. * • 
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known that in the event of infectious disease the articles used by 
the patient would have to be destroyed, there was an implied con- 
tract by them to make good the loss irrespective of any neligence; 
in other words to insure the owner against such loss. The pnmd 
facie inference would rather be that in forming with the owner 
the relation of bailor and bailee, they intended the usual legal con- 
sequences to follow, including the ordinary restricted liability of a 
bailee for'hire. If the owner denied any further protection than 
this, if he wished to throw upon the hirer the entire risk of acci- 
dental or irresistible destruction of the goods, he could not do so by 
the special contract which section 162 allows, but in the absence of 
any special contract and of any want of ordinary prudence making 
the hirer responsible, he must be taken to have accepted the risk 
as an incident of his business. If the goods had remained with 
him he would have had to bear any loss which ordinary prudence 
could not have prevented, and his having entrusted them to a hirer, 
who exercises an equal degree of prudence, is no reason for put- 
ting him in a better position, or for exacting from the hirer a 
greater amount of care than the owner himself would probably 
have taken. 

I think that the Commissioner ought to have allowed the defend- 
ant’s appeal and dismissed the suit so far as the claim to recover 
the value of the furniture was concerned. This is our answer to 
the reference. 

Bastebji,!.— I am of the same opinion. 
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Ghief JtcsticGy ctudt 3T,*. 

BANBOB BAL and othbbs (Pdaintipm) ®. JAGAT NAEAIN (Dbmndant). 
BANKS LAL and oehbbs (Pdaintibbs) b. DAMODAE DAS and anosheb 
(Dbbkhdants).* 

Sieecufion of decree— Sale in emeouiion—Sale set aside— Second sale in 
execution of a different decree— First sale subsequent l^f confirmed in 
suit for that purpose— Title of furcbasers at first sale— Civil Trace- 
dure OodBj, seoiions 311, 312. 

Certain immOTable property was sold in^ oxecntion of a decree, but on 
objootiotts being raised by the judgment-debtors under section 311 of the Code 
of Civil Proeedoi-e the sale was sot aside. After the sale had been thus set aside 



bs. 11^5 and 116 of 1898, from decrees of Babu Madho 
■“ of Bareilly, dated the 30th March 1898. 
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as again soM in execution of asotlier decree* Sulbseqnently 
%, tfee piircliasers at tlie fet sale (in which suit the 

0 alone were made defeadants^ confessed judgment) the 
d. The piirelia.sers at the iii’st sale then sued the- piir- 
d sale for possession of. the property soldo' Meld by 
10 second piirehasars having a-oqnired their title at a time 

1 been set ssidos t-helr title was not a’^ected by the siibse* 
i "dihe sale and was good as against the first purchasers, 

.) on the finding that the decree 
suit to which the purchasers at 
been obtained by means of 
such decree 

sy the purchasers at the second sale, ' 
imgsram (i)^ KaBapa v. Jonardan (2)^ Adimr 
■ore IfaiA Aroo (3) and Sam Chtmder SadJin Khan 
giiislied. Nmoah Zam-wl-aMin KIi&b v. Mtiliammad 
erred to by Straclievp 0. J* 

ds ease are fully statedin the judgment of the 
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coniirming tiis first saie had been passed in 
the second sale were no parties^ and had, moreovcrj, 
collusion between the plaintiffs and the joilgnient-debtors, that 
could not defeat the title accjiiircd b; 

Dagilu V. Pamdiamsing lx. 

Chtmder Sunerjee v, Ai 
V, Smnir &hmi (4.) disti 
Asgher Aii Khm (5) re 

The facts of 
Chief Justice. 

Mnnshi Ram Prasad aad Paaclit Sundar Lai, for the appel- 
lants. 

Mr. £>. N. Banerji and Pandit Moti Lai, for the respon- 
dents. ' 

: Steachb'STj C. J.— These two first appeals are connected 
appeals in conoectecl suitsj the same persons being plaintiffs and 
appellants la both. They are also coanected with second 
appeals 2s os. 403 and 633 of 1897, la w'hich the same persons are 
plaintiffs, ILaen case raises the question of the rights of the 
plaintiffs under a purchase at an execution sale of certain zamindari 
property as against other purchasers who claim to have respec- 
tively bought at other sales certain portions of that property. It 
will be convenient to consider separately the two first appeals, 
as to which one indsment will suffice, as ft did in tlm nr.r.>*^ 
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Lacliiai STarain, and on the 20th Novemherj 1885| there were sold 
in execution of the decree the rights and interests of the judgment- 
debtors in a village called Saidpur^ or Saidpur Hawkins^ and tho-e 
rights and interests were purchased by the plaintiffs® One of tlie 
que 4ions raised by the appeals is as to the exact extent of the interest 
acquired by the plaintiffs by that purchase, and whether it ineliideil 
the portions claimed by the defendants At all events, it includ- 
ed the twenty biswas share of the judgment-debtors in maiiza 
Saidpur. Objections weie raised to the ^ale by the jiidgmeid- 
debtors on the ground of irregularity in publishing or conducting 
it under section Sll of the Code of Civil Procedure. The Coiirs 
executing the decree allowed the objections and set aside the sale 
on the ground that the notification of sale was so vague ia its 
description of the property to be sold n'^ to be misleading to 
intending purchasers. That order wa-, pa'^bidon the 5th May^j 
1886. Under the Code ab ix then stood no appeal lay from the 
order of the executing Court, but under the deoi&ioub of this and 
other High Courts a regular suil lay the instance of the auction 
purchasers to set aside the order and to have the sale confirmed. 
Before, however, anything was done to question ihat order, 
certain portion :> of the village Saidpur were, on the 20lh Septem- 
ber, 1880, bold in execution of other decrees passed ngaincst the 
same judgment-debtors. One of these was a decree of Elunwar 
Ilarcharan Lai. In exicnihm of that decree two pieces 
of property were sold. One poition, desciibod as ^‘Ilawkiiib 
Kothi, with inclosure and land/^ wca piirehxsed by Damoclar Das, 
the re pondent in P. A. ISo, 116, Another, described as Begam 
Bagli, wiih. mabonry inclosure and kothi therein, and land,^^ wdth 
other details not necessary to state, was purchased by Jagat 
Narain, the respondent in F. A. No. 116. Outlie 4th Decem- 
ber, 1886, both sales ivere confirmed under section 312 of the 
Code, and in Februiry, 1887, the purchasers obtained possession 
It is under these sales that the defendants-respondents resist the 
claim of the plaintiffs-appollants to possession of these plots by 
virtue of the sale of the 20th November, 1886. That sale, it will 
be remembered, had been set aside on the 6th May, 1886. On 
tbe20fch September, 1886, that is, on the very day of the purchases 
by the deffendants/ the ]>Uintiffs brought a suit to sot abide the 
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oLlep oftlio 6tli Ma}% 1836^ and for confirmation of their sale of 
ihe 20th November^ 1885. It has not been contended that b/ 
roa<^0!i of Ihal, suit the defendants^ purchases are effected by the 
cloolrineof lis That contention conld not have been 

«iicc€^sfuliy raised; first, because there is no evidence to shoi^ 
that at flic t’me of the b^Je of ihe 20th September, 1886, the snit 
i’lstititecl Oil that date had already oeen filed ^ and, secondly, 
bee wise, even assuming the instikiiioii of the suit to have come 
fiist, it clearly iiacl not become contentious^^ within the construc- 
tion placed by this Court and other High Courts upon section 52 
of ihe Transfer of Property Act, 1882, at the time of the sale on 
the same day. The only persons whom the plaintiffs made part- 
ies defendants to tint suit were the judgment-debtors whose pro- 
petty had been =colfi They never made the present defendants 
partic-» to that suit, althougli the Court pointed out the advisabil- 
ity of their so doing if they claimed thobo portions of the pro- 
perty which the defendants had purchased on the 20th September, 
1S86* The dofeudaiits to that suit, the judgment-debtors, filed 
Vfritten <^tatements confessing judgment. Nevertheless on the 
7th Mar li, 1887, the Coini of fii’bi iubtanoe dismissed the suit on 
the ground tint die piainiiHV persistently refused to specifir>aliy 
answer the i oiirds inquiry as to the particulars of the property 
\diieh they cniimul to liav^ purchased on the 20th November, 
1885, and more especially whether they claimed that that sale 
included the kothis and gardens subsequently piiroha‘«ed by the 
defendants. From tint decision the plaintiffs apipealed to the 
High Court, wdiicli, on the 14th May, 1888, reversed the first 
Ooiirf^s decree and allowed the claim. The judgment and decree 
of the High Court in the first place awarded the plaintiffs posses- 
sion of the property in to wit, maiiiaa Saidpur togetlier with the 
grovesf Sc'condly, it declared that the auction-sale in favour of 
flic appoll tntb dated the 20th November, 1886, was a good auction- 
sale, and that the property as aforesiid sold thereat was purchased 
by them.” Jn September, 1888, the plaintiffs obtained forma! 
possession of mauza Saidpur in execution of the High Courtis 
cleerco* They were resisted in obtaining possession of the plots 
which the defendants had purchasedi and hence these suits, the 
first against Jagat Naram for possession of Begam BagI (F. A, 
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No. 115), the second against Damoclar for possession of Hawkins 
Kothi (F. A. No. 116). 

The case of the plaintiffs is that these properties passed to them 
under their prior purchase of the 20th November, 1885, which 
they say was confirmed by the High Court with the effect that the 
confirmation related back to the date of the sale, and therefore 
their purchase of the 20th November, 1886, must be given priority 
over the defendants’ purchase of September, 1886. The case of 
the defendants is, first, that Hawkina Kothi and Begam Bagh 
were not in fact included in the exeeiiiion sale to the plaintiffs of 
November, 1886, and, seco.iilly, that t iai sale was never validly 
confirmed as regards them, and is noi, euiitled to prioriiy over the 
sale under which they purchased. 

The Court of first instance decided in favour of the defendants 
and dismissed the suits. 

The fiifit question to be considered in these appeals is whether 
the execution sale of the 20th November, 1886, in fact included 
Hawkins Kothi and Begam Bagh, The sale notification describes 
the property as “ niiiuza Saidpnr Hawkins. ” It describes the 
judgment-debtore’ interest as “ 20 biswas with gardens belonging 
to Ram Sarup and Pi are Lai.” Hawkins Kothi is a piece of 
land surrounded by a wall, and including a kothi or house, certain 
out-houscs, and certain lands cultivated by tenants. Begam Bagh 
Is another inolosure consisting mainly of a garden, but also appar- 
ently including a kothi. There is no doubt that both Hawkins 
Kothi and Begam Bagh are Included within the area of the 
village Saidpiir. Everytniug which can be described as gardens is 
exprfesly included in the sale rotificafion. I think there can be 
no doubt that, apart from buildings, all land and especially all 
land cultivated by tenants, included within the area of the 
zamindari would priind fads pass by a conveyance or execution 
sale of the zamindari. The only question I think is as to the 
kothis and the out-houses attached to them. As to these I have 
no doubt whatever that it was fully intended that they should be 
sold with the rest of Saidpur. They^are specifically mentioned in 
the application for execution and in the warrant of attachment. 
I do not agree with the view of the Subordinate Judge that the 
kotMs mm not actually attached. He bases that view on the 
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aiiiiifs report in wliicli tlie fiiniu staled fnaf ho b »d altacbed tlie 
proporfy/’ Eiit the report itself exp’’e-4T re.ers to 
li«t appeiced lo itj ‘w^iieh specific illr include in the ai taxied 
pr ^portT f^je h this d g-^rdens, vn 1 I f^hik tint ^■’how- clearlr 
th it those erd s in . s p -d {, « f o rop u*! 
ll e 1] r ( r ^ f h il in^o^ _•< ^ ^^,ty ‘ « % 

ooui])! ifiuns ihphoe r J ' sh- « *j o , 

Iht. The 0 li i% Courl whv. L . a i e die a! * t ’ii oe 
lime slated ils opieiri lob that no A it ,1- ? jd girdci-. vm.o 
iiicdaded ill iho pr ipe ‘iv sohL too igh X li du diot chat did uo 
appear widi s^^hioie t olerr iro.u t‘ e do^cription of th? 
prcipertVj and that the ahniiee oi sp^ejfi * dchdT 'was misleading, 
Kosv ill liiC entire ah' me ‘ oi’ m c 'o ' ( ‘oiirar}", I think 
that a Icolhi nr other hullii''^ silui'e rhhii ih ‘ i min lari are i 
is included in and paN^^es widi th<^ ^simbidari. doubt the 

contrary may bo show i bv evi hmea, t i to evidonop of 
the cireumstiuces coniie *tel \rifh (he . q i i"ion» eonstrueti m, or 
i^er of the bni!ding>-j from v/luch it nay properly be i Terrel 
that ibey are n\>t appniieunii *es of IS e p^amiii ari, but have b'^oii 
^0 severed or held m) sopiratdy from i" jn to funn a soptrre 
unci disiincl projicrli < f ih‘ aojiii uT, r, !n hr prj^cnl C’^ie tu 
is no such cvhient e. The viiliig^ Saidpur '^as piircin®ol bv'* 
Li'icluni K*ariii i in Idfil, There is in eride ice an a''*G*ouiit book 
of the firm showing ilirti at the Baiiie tinm there wns pirroliased a 
kothi or kothis sopaMlcIy vuIikaL It is impos4b!e to say from 
link doeiiinent wdiother the singular word ^M^ofhi or the plural 
icolliis is de-ignaiofl. FiirlL» r, there is notiiiug to show, if the 
document reffiTec! to one koi!J, which, if either, of the bolhis 
ooncerued in this snil is referred to. There is no evidence slioiv- 
iug for wdiat purpose or in wbal manner either the kothi in 
Hawkins Kothi or the kothi in Bogam Bagh was used at any 
time up to the sale of the 20rh Kovember, 1885, Therefore in 
the absence of any evid^mce to the contrary I hold that, the kothis 
and lli(‘ out-houses as well us the gardens and cnltivatory hold- 
ings, passed with the rest ofi the zaniiodari of mauza Saidpur by 
the sale of the 20th iSovenibor, 1885, 

The next ejnestion relates to liio validity of that sale, and as to 

this defendants raise two contentions* First, ih^j say tljat at the 
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dale of tlieir purchase of the 20th Septembefj 1886^ the plaiiiiiffV 
purcliase having been set aside, they, the defendants, took Hawkins 
Kothi and Begam Bagh absolutely and not subject to any rights 
then existing in the plaintiffs. 8 eG 0 iidly, they contend that, so 
far as they are concerned, the sale of the 20 th November, 1886, 
must be deemed to be a sale which was never confirmed, inasmuch 
as the confirming decree of May, 1888, was passed in a suit to 
which they were not parties, and by means of collusion between 
the plainlifis and the judgment-debtors wlio were the sf>le defe^ - 
d luts. 

In reference to the first of these coiitentions the plaintiffs Seek 
to establish an analogy between the decree of 1888 and an ordi- 
nary order confirming a sale under section 312 of the Code. It 
has been held in several cases that an auction purchaser at an exe- 
cution sale has prior to confirmation under section 312, an inchoate 
or cipiitable title which becomes absolute on confirmation, that 
any subsequent purchaser, even if the subsequent purchase is first 
confirmed, takes subject to tins inchoale title of the first purchaser, 
and that on confirmation the title to the property, as between 
different auction purchasers under different sales, relates back to 
the date of the sale. In support of this contention the plaintiffs 
rel\ on Dagdu v. Pmchamsing Gangaram ( 1 ), Konapa v 
/ftpordatJ!. ( 2 ) and a case reported in 2 Calcutta Weekly Notes, 
p. 589* When these eases are looked at there is one obvious 
m<itter in which they are distinguishable from the present. In all 
of them at the time of the second purchase the first had not been 
sci a-^ide but was in force. All of them proceed on the principle 
thet at the time of the second purchase there existed in the first 
purchaser under a subsisting sale an inchoate title, which only 
awaited confirmation of I he sale to become a oomplete title. In 
each of these cases the second purchaser bought subject to that 
inchoate title which only awaited confirmation. In the present 
case at the time of the second sale to Iho defendants the sale to the 
plaintiffs had been set aside for many months. If that sale was 
set aside, and was not subsisting at fhe date of the defendants^ 
purchase, how can it be said that at that dale any inchoate title in 
the plaintiffs existed? The inchoate title depends on the sale, 
(i) 1. n. n mm., m. (im) ii mm, m c, mp, im. 
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and can exist only as long as the sale is in force. If on the SOth 
September, 1886, the sale had gone and the inchoate title of the 
piiiiitiffs wider it had therefore gone, the defendants did not 
purchase subject to it. Gan it be said that the inchoate title 
still existed, ilthoiigli the sale gi\ing rise to it had been set aside, 
merely bee th-^re nms a possibility of a suit being brought by the 
iiiction piirolia^'Cis for reversal of the order setting aside the sale and 
for confirmation of the sale itself? I am disposed to agree that the 
coofirraation constituted by t!ie decree would relate back to tlie 
date of the sale and make the sale valid ab initio quoad the 
pidgmeiii-debtors. But can it do so in such a manner as to defeat 
intermediate purchasers who have purchased bond fide at a time 
when the sale was ^et aside, and under valid decrees, and in valid 
auction sales of their own ? No case, it is admitted, has carried the 
doctrine of inclioale title so far as this. The plaintiffs rely on the 
analogy of the case of Ham Ghunder Sadhu Khan v. Samir 
Gmi (1), and in particular on the passage at p. 28, where it is 
said The effect of the subsequent dismissal of the suit to set 
aside the sale was the same as if it had been dismissed in the fir4 
insfancc, and as if the first sale had never been set aside.” The 
loirned Judges give no reasons for tint opinion ; but I think it 
«idlicit‘ni to say of that case that the (‘irciimstanoos of it ^ere in 
hcveiul pirticular- different from the present, and that it was 
(hi ided under the provisions of tlie Bengal Rent Act Vfll of 1869. 
1 f wc are to go by analogy, I think a more instructive analogy is to 
be found in the judgment of their Lordships of the Privy Council 
ill the case of Wawah Zain-ul-abdin Khan v. Muhammad 
Aaghar AU Khan (2), where it was laid down that the title of a 
bond fide purchaser in execotion of a decree which at that time 
was valid and in force is not affected by the circiimstau(‘6 that the 
decree is afterwards set aside on appeal as erroneous. I have not 
arrived al this conclusion without some doubt, because iiiiques- 
tionubiy there are difficulties in any view of the conflicting lights 
of these two auction purchasers. It is possible, for instance, that 
questions of some difficulty «iiight arise if the competition were 
between an auction purchaser buying after the previous sale had 
been set aside, ancl the prior auction purchaser, who, after the 
(I) (mm) 1 u n , 20 vav , 25, (2) (irbt) it. e , u 1, a., 12 
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second sale^ obtoinecl m appeal a reversal of ilie order setting his 
sale aside. As to wbicli of the two anction ptir<‘liasers would in 
that case be entitled to priorityj I need express no opinion, tliougli 
] aobnowlcdge dial in fivoiir of the prior auction purchaser it 
might plaii-ihly be eontpu ied '^h io deny him pi*ioriiy would htwe 
tijc eflcei ol ren^letlng nruah ry lite light of appeal now give*'. 
u> him by ^rclion 58b(liy oi t’li Cnde. ^fiiat diuiciilly 1 preier 
lo deal with when it arises. On ili«‘ side, however, I think 

there are still greater difficulties, md in parJeoiir the diffioidtj 
and objeitiou re lilting Iroin the long period of uncertainty and 
foiwpcn^c in whicli h would be ioipf)''Ubie preolically to say 
whfthcr property might safely be bold io ex'ciiiion of a decree. 
The previon^^ sale having heea set .wde, a suit for confirmation of 
the ^ik- and for reversal of the order setting aside the sale might 
be brought at any time up to a year from the date of the order : 
the '^uit might eoiHoiv bly he t protracied one and g'o through 
the whole cfoir-e of . |)n\ 1 po^silde in India, and ultimately to 
titc krivv fhum il ; an I 1 e qiie-lioii wmiikl ari e whether the 
title- of aiu lion j>iii h ®(?r' and t diibfciVCto li'uoi tiiOhC pure lasers, 
and even huther iLUifcfeitc*. again in ilio period betwun the 
faeiting a-ide of th ‘ order aid to institution of the suit shoiikl 
for the who‘e of tO t prorr ctel porijd buSubjut ti eveiw <-ort 
of unccrlainty. But toe groaUist diiliciihy to my mind ib in 
holding ihfl there remai is m iiiehoatc title when b e «a]c has 
been b( t adde and whe i nil that remiiiuS lo the plainaff is the 
pa*bii)ilitv of bii giiag a b a a) ihixe the reversal of the vdh itself 
^uasidu dm e « xUi were boad /I Zc purclias^r.i of thOtoC 
plo.s ui a now Lueu nuoi hd^ Ihd the plain ui had any 
title io t iCj 1 wa. ev(uu a d jor t mi reeson 1 tni ik that the 
d«‘f< ndjifb* pMLiiie is pnJtle a) prloiiij and that the suit 
luli-l LliL 

T t n lu i be da ienf to di-pose of these but that 1 
iiu SeistuUd diar mv brother Baiieiji has some doubts on tha 
matters whieh 1 h tve so h«r disciisnod ; and I do not pretend to be 
entirely free from doubt myself, fhf refore il is necessary now 
to conblder the hecond ground on which the defendants contend 
that even if Hawkins Kothi and Begum Bagli were ineliided in 
file sale «qf ilovCmberi 1885, the plaintf-fi-s have not validly 
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acquired these properties. That becond ground is that by reason 
of the collusive nature of the proceedings terminating with the 
High Ooiirt/s decree of May 18S8j the sale of the 20th November 
1885, must be deemed never to h-^vo been confirmed qtwadtho‘^e 
defeiulaiifs and Hu* order of tiie 5fh Maj , 1836 ’.oHing aside the 
^ de renni ^idudlu^; qtUKiii ihom. riieie ean be no donbr lluu 
an auction porch in exocaiioij of decree musi be confirmed if 
it is to pa^s a eompleto title. Tfc must bo coii firmed cither by an 
order under section 312 or by a decree in a rognhir suit broiigbt 
for the pjrposc. The question is wliother the High Court’s decree 
, ^ of 1888 was prevented from having been a valid confirmation by 
reason of collusion as alleged. The conola4on at wldch I have 
arrived is that t!u‘ proceedingsin ti.at suit were collusive proceed- 
iags between the piai itiifs and the tlmn defen hints. The High 
Court's decree was passed solely on the ground of the confession 
of j idgmont by the t! on defend mis in the Court of first instance. 
In cleaiiog with the question of collusion it must of course be 
rem aiberc I ihat direji evideoeo on such a point can seldom be 
c xptM led. One has lo look at all the circiimst injo;^ and consider 
what is the mod probable i nd <‘onimoa sense inference to bo drawn 
irron t u* oiroUiii-'uiices a-j a whoio. Now what are the circuni- 
b aims it Tliuv wa? i sile to fUe plainliif-, in November 1885 

of tnanzi ai Uiich o Uy 6,000 lupee^, were realized. We 

find the jiidguaeni-debturfe objecting to ihat sale and getting it ^el 
ii'ide in May lSb6. From th d motnoiit tiie pi dntiffs did 
iilHolutelv iioihing to impugn the order until the 20tti September, 
^ 1 86, which by ii curious coincidence ha]>peiied to be the very day 

I \Cien, in csccniion of another decree, Ibese properties were sold 

to and piircimsuJ by the defendants. On that day they made an 
I attempt lo get the sale posiponod, and having friled 

ibey piirdi ised secreflj, in tlm name of one Kisheo Lai, the village 
SiMpor, Wiiic^ I, ou tljcsimc diy, was sold in execution ofa decree 
oi Lalta Prasad and Gobiacl Prasad, On the same day they also 
bring their suit for confirmation of the sale of the 20th November, 
1885, and against whom do they direct il ? They carefully con- 
iine the siiii lo the judgmenf-debiors, who had no remaining 
I interest wluitever in the property : and I use the word '' carefully*^ 

I arivisodly, becmise the oimumimoe of the defeidants' prolmBes 

II 
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was pressed upon the plain! iffs^ attention by the Conrtj which 
insisted in vain on an answer to the question whether they claimed 
Hawkins Kothi and Begam Bagh^ in which event the Court 
considered that the present defendants ought to be made parties 
to the suit. They refused to say whether they sought to affect 
I he interests of these persons or not. These persons had a real 
interest in opposing the suit. The Jiiclgment-debtorSj who had 
succeeded in obtaining the order of the 6th May, 1 886, filed 
written statements confessing judgment. Why did they do that, 
if they did not wish actively to assist the plaintiffs in getting the 
first sale restored with the minimim of opposition ? If they had 
no defence to make to the suit, or thought they w^ere not interested 
in opposing it, and if that is why they nude no resistance it 
would have been sufficient for them to have simply let judgment 
go by default. One of iho plain! ills was examined as a witness in 
this case --‘the plaintiff Banke LaL He w^as called by the defend™ 
ants. He was croS'»-cxamined by his own couoseL There wa^- 
an is^iiie as to the collusive nature of the proceeding's in the former 
suit. Tf tliero had been in fact no eollosion in that former suit 
1 think it would have been a natural coarse to have taken such a 
favourable opportunity of obt lining a specific denial by Banke Lai, 
th.at in the former suit there had been collusion in obtaining ilie 
confesdon of judgment. Mo such question was put, and the 
plaintiff^s counsel confined himself to asking whether it was true 
that the former dofendauts had been induced to confess judgment 
by a bribe of Es. 3,000. From all these circumstances the con- 
clusion wiiich I draw— of course, like most other conclusions of 
facts if is only based on a balance of probabilities — is that the 
parties to that former suit agreed together to set up by a suit 
which wa^ really a sham suit intended not to be resisted but 
facilitated, the sale of the 20th Movember, 1885, in order to defeat 
the present defendants, of whose purohabes the plaintiffs and the 
Judgmenti-debtors were of course fully aware. I agree with the 
Court below in not being satisfied with the evidence by which it 
was attempted to show^ an actual bribrng of the then defendants. 
Apart from that, however, and although the bribe has not been 
established, I think there is siilficient ground for coming to the 
concliisimi tluit th^ confirmation of the plaintiffs^ sale was obtained 
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bj coiiiibioii between ibe plaiiiiitfs and the judgment-debtors. I 
would therefore dismiss both appeals and siiils on the groimdvS; first 
that the defendants^ purchases are^ under the circumstances^ entitled 
to priority over t!ie plaintiff's’ parohase; secondly^ tliat^ as 
regards the defendants^ the confirmation of the plain sale by a 
d to wdiieh die defendants were not partic^j and whioli wuis 
obtained by collusion between the plaintiffs and the judgment-* 
clcbtois^ cannot operate as a valid confirmation of the sale of 
the 20tli ifovember^ 1885. For tlicse reasons I am of opinion 
that both these appeals should be dismissed with costs in both 
Courts. 

BanebjIj J.— 1 also am of opinion that the decrees of the 
Court below should be affirmed; althougli I am unable to agree 
with most of the reason^ by wdiich Iho judgment of that Court 
is supported. In the Uyo suits out of which these appeals arise 
there are three questions to be considered ; (1) whether the pro- 
perty now in suit was comprised in the auction sale of the 20th 
Kovember; 1885 ; (2) whether the defendants have priority over 
the plaintiffs by reason of their having purchased the said pro- 
perty after the sale of the 20tli November, 1885, had been set 
aside, and of the said sale having been confirmed by proceedings 
to which the defendants w^'crenot parties ; (3) whether the decr^'e 
(d- this Court of the 14th May, 1888, affirming the said sale, was 
obtained by means of colliidon and fraud. 

Holding the view wdiich I do on the third question, I do not 
deem it necessary to decide the other questions. Upon those ques- 
tions I must confess my mind is not free from doubt. 1 prefer 
iliciefoie to r\st nay judgnieut on the concliibion at which I have 
arrived with reference to the third question. If the decree of 
this Court, which is flic real basis of the plaintiffs’ title, was fran- 
diilenfly and eollnsively obtained, the sale at which the plain- 
tiffs purcliasecl never became absolute, and even if it be assumed 
that the properly in suit wu\s included in that sale, the plaintiffs 
have acquired no priority over the defendants. I am clearly of 
opinion that there collusion between the plaintiffs and their 
t ^ )tors ill the previous suiL ThcMiecree passed in that suit was 
bawl on a confession of judgment filed by the debtors. In my 
opinion that confession of Judgment was the result of a cancort 
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liofn-enn the parties to that suit, the object of which was to defeat 
~ the intermediate purchasers, the defendants. The ora] evidence 
nddnctd to piove the e,\istenec of a coiieert has been disbelieved 
by the Court briow, and I must say that I sec no sufiiciont 
jr reasons for disagreeing with that Court as to its estimate of 
tiiai evidence. But fraud and collusion are from their v< ry 
nature no( ordinarily capable of being proved by dired evidc -ee. 
A party imputing fraud to a irans dion is no doubt bound to 
establish it, but iic c n do so, a, d i- o dy able to do so in the 

great majority of Cises, by h.cm s of eircnmstaoiifj evidence 
only. 

^Tow lel lis were die circiiisi&fa lees ia iiiip c so. The 

sale of the iOth J\o\ ember, 1885, was set as'de on the objection 
of the judgrnen.-di btor« on llm 5th May, lo 86 . For several 
_ moiitlis after that d,tc liie plaintiffs took no steps to obtain tlic 
rovcrsil oft],e order sottiug a«ide the sale. It was only when 
tli'W had found th t other . n ditors of the judgment-debtors had 
ciusod^ some of the property of the judgraent-debtors to be 
advortisd for mIo, and when the actual date fixed for the sale 
iituncly, the mh S<>pfember, tSSG, had arrived, that they brouHit 
11 on- - nit to have the order of the 5th May, 1886, set aside, and 
ti.o sale ol li.e 20 th November, 18 s 5 , confirmed The very fact 
<d thoir having made this delay in the institution of their suit 
rai-es doubt, as to the hona fields of the «uit, and these doubts 
«rei,(rengfhenedbj the fa,. ( that a large portion of the property 
^nld on fI.-20t]..N oven her, 1885, was siihsequeutly purchased bv 
thceplaintifl, thenwtlv s on the 20th September, 1886, benanii 
m the name of on,^ Kidien Lai. The ovidenco to which the 
Court below i.as referred leaves no room for doubt that the pur- 
chase by Kishen Lai was in reality a purchase by the plaintiffs. 

appears that the jilamtifis made some attempt on the 20ih 
September, 1886, to avert a sale, but they failed in that attempt 
. T" f refused to grant their prayer for the postpone- 

ni( n o le ai e. After the sale had taken place and the defend 

^hLliff 60 ^ API ™ did the 

to declare • ’ ,^ ! repeatedly called upon them 

properfy nurel ®“i^raced the 
Pt y p r based by the defendants, namely, Hawkins Kothi 
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aiiii Begam Bagh^ they gave no direct answer to tlie Courtis 1900 
inquiry^ andallliongli they were aware tliat their jiidgmenl-clebtors 
had ceased to have any interest in that property, they preferred 
to confimie their suit against their judgment-debtors alone, and habamt. 
did not accept the suggestion of the Court that the anction-piir- samfji, J* 
chasers should be added as parties* The next thing we find is 
that on the 20th November, 1886, that is, two days before the 
date fixed for the hearing of the ease, the defendants appeared 
in Court and filed a petition, confessing judgment. Wo know 
that the defendants to that suit, namely, the judgment-debtors, 
had strenuously contested the validity of the auction sale of 
the 20fch November, 1885, and had actually got that sale set 
aside on the ground of irregularity and inadequacy of price« We 
find that at the subsequeot sale which took place on the 20th 
September, 1886, the property sold yielded a price which was 
more than double of that realized at the first sale, and yet we 
find that the judgment-debtors, who evidently benefited by the 
second sale, which enabled them to discharge a large portion 
of their debts, appear in Court and do an act which would facili- 
tate the passing of a decree in favour of the plaintiffs. What 
could be their motive in confessing judgment on the 20th Novem- 
ber, 1886 ? It is difficult to conceive that they had any other 
motive than that of enabling the plaintiffs to obtain a decree 
and thereby to defeat the interests of the defendants. As I have 
said, the judgment-debtors had a substantial interest in opposing 
the plaintiffs^ suit and in obtaining an affirmance of the order 
setting aside the sale of the 20th November, 1885 1 but w^hen, 
in spite of that interest, they admitted the justness of the pliiin- 
claim, it is difficult to draw any other inference than what 
I have stated above. As their property had passed into the 
hands of purchasers, it was not difficult to induce them to join 
the plaintiffs in colluding with them and perpetrating a fraud on 
the defendants, the second purchasers. Having regard to these 
conskWions I tliiuk the Court below rightly held that tim 
coiilesbion of judgment, whfeh was the only foundation of the 
decree of this Court of the 14th May, 1SS8, was filed coll udvely 
tad fjtaiidulentiy, and that that decree had not the effect of 
affirming as gainst the defendants the prior ^saie of irhe 20ih 
• 26 
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irioo Ko%Tmber, 188 ^* Tiiat being soj the plaintiffs have not acquired 
Bi^ia detice any priority as against the defendants^ 

^ / and the plamtiffb^ snil; has been rightiv dismissed. 

>CAinr \ Appeal d%smisBed^ 
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Before 8%r Art ui Sh ic ley, Xoiglit, Chief Justice mi Mr. Justiee JSmerji. 
RAGHUBAE DATAL (Defemjaot) « BAIJKE LAL aitd othbus (Peaistibfs). 
Mxeeution of decne—Frocedure—Act No X/Jo/lSSl (N.-W.P. Sent Aet), 

Beciiont no, I7i, Vi h — Cicil Proiedvre Code, Sections 4-A, 286,295— 

Cwil a ul Mcieii te Courts 

Kelli that tli pio ulim pusciiMby st tion 2 S 5 of tlie Code of Civil 
Proudm^, dthoiJs»b itmiglit be -ipplic ib!e as between Com ts of Revenue of 
dilToiout gi ?dtSj (onld nut bt- applied wbcie the confliet was between a Court of 
Ht venue ind s CnUCoiut. 

il ut e b 1 e 1 bt s i an pi opei h id been 1 1 tached both by a Com t of Revenue 
indhy n CiuKdi t, b u w is fii&t bioii^i t to sile by the Comfc of Reveano^ 
fniitbs puiclus 1 at the sale Ik Id in eiecntion of the decree of 
ibeCjiii-*- f f{\iiino to >L i pood title as a mist the purchaser at the sale 
Ik Id in tj:tc n it n oi 1 1 du i eo of tlio t ivil Couit» Onicar B i^ghr Blnp Bingh 
(i), Anita Miutr v. Abi Jafari^^) and Madko Fralatih Bingh v, Murli 
Jlaiw^iar (>) i iuicd to 

The fpcla of thi < ose aic folly stated in tbe judgment of the 
Chief Jnstne. 

Tiic Uon’We Mr. Conlan, Mr. E. Chamkr and Munshi Gobind 

Fmsadi for the appellant. 

Messra. D. N. Banerji and A. E. Ryves, and Pandit Sundar 
Led, for tlio rcipondents. 

Stkacuey, C. J. — Tills appeal is connected with first appeals 
A'os. Jl.) and IIG of 1898, and second appeal No. 405 of 1897, 
ill 'aliich MU have jnst given judgment. The plaintiffs- 
respondents here are the persons who were plaintiffs in those 
cases, lliey claim by virtue of the same execution sale of the 
20tli November 18S5,ofmauza Saidpur that we have discussed 
inoui previous judgment. The defeudant-appellaut purchased 
certain property induded iu Saidpur in execution of a Eevonue 
Court’s decree obtained by himself against the same judgment- 

1 , I c of 1S07, fiom a decioo of B. J., Kitts Bsa ’Diairfr-t 
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debtors for a share of the profits village Saidpnr, under section 
93(MJ of the P, Rent Act, 1S81, His purchase took 

place OB the 3rd November, 1885. It has been soggested doring 
the hearing of this appeal that that purchase was «et aside and 
remained set aside at the date of the nlriatiffb^ subsequent 
purchase of the 20tli November, 1885. No siieh suggestion 
appears to have been made in of the Coiirfs below, where 

the whole case proceeded on the assumption that the pnrchase of 
the defendant was in force on the 20th November, 1885, when the 
plaintiffs purchased. "We must proceed upon that view here. 
The defendant obtained possession in July, 1886. The plaintiffs^ 
pnrchase of the 20th November, 1885 was s^t aside on the 6th 
May, 1886, but was ultimately confirmed in a suit brought by 
them for the purpose again&t their jo(]gmcnt-dcl>tois only, by 
an appellate decree of this Court in May, 1888, under circum- 
staneeb which are fully stated in our judgments in the first appeals. 
In the present suit the plaintiffs^ claim is for possession of three 
properties, known respectively as the Sagbari garden, Nauda 
Bagh, and Safri Bigh. The suit v/as decreed on appeal by the 
lower appellate Court, and from that decibiou rhe defendant now 
appeals. 

The firbt question discussed in this appeal was as to the effect 
of a Judgment of the District Judge of Bareilly passed on the 
24.th January 1890. That was a suit brought by the p^intifts 
for mesne profits of the village Saidpur. The present defendant- 
appellant was mide a defendant to that suit under se tioa 32 ot 
the Code of Civil Procedure, inasmuch as he alleged that pud of 
the mesne profits claimed were profits of t!i^ properly which he 
had purchased on the 3rd of November, 1885, and he oo itcnded 
that inasmuch as he had purchased that property the plaintiffs had 
no right to any profits arising from it from the date of that sile. 
It is conceded that the decree of the District Judge decided 
between the present plaintiffs and the present defendant that the 
land did not pass to the present defendant under the sale of the 
8rd November, 1885. If anything passed it was the trees and 
such rights over the land as were necessary for the defendants 
enjoyment of the trees* I think therefore that the lower appel-. 
late Court was right in decreeing the present claim so^far as the * 
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land ia concerned. That was finally decided between the parties 
by the decree of the 24th January, 1890. There remains the 
right of the defendant in respect of the trees. As to this the 
nutter %\as not, in my opinion, determined by the decree of the 
21ta J.aniiery, 1890, and remains open. That was a suit for 
njo^ne profits arising out of the land, and there was no real issue 
to the ownership of the trees. Now, confining the case to the 
trees, the defendant’s purcha-e was prior in date to that of the 
plaintiflV. The lower appeUate Court has nevertheless held that 
the plaintiffs’ purchase was entitled to priority on two grounds. 
Tlie first ground is that, having regard to section 285 of the Code 
of Civil Procedure, the Eevenue Court had no jurisdiction to sell 
thi* property on the 3rd November, 1885, as it was already under 
alt.nhnjent by a Civil Court in execution of TTnltn 


EiaiflTBAE 

Baxai 


, applying lor execution against the im- 

, had failed to obtain satisfaction of the decree 
ist the person or movable property of the debtor, 
•on&idor first the second of these grounds. I 
sision of the lower appellate Court is wrong, 
roperty against which execution was applied 
1 or a share of a mahal. Section 172 of the 
governed the execution. That section mates 
other provisions, the provisions of section 170 
property, and section 170 provides that “no 
Wishing or condneting a sale of any movable 
xecution shall vitiate such sale.” By reason 
lows that the irregularity under section 171 
3 sale of this immovable property. The non- 
provisions of section 171 was not. T 
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Tiie second point is the point relating to section 285 of the 
Code* That section provides that where property not in the 
custody of any Court has been attached in execution of decrees 
of more Courts than oae^ the Court which shall receive or realise 
fauch property and shall determine any claim thereto and any 
objection to tlie atuichment thereof shall be the Court of highest 
grade^ or, where there is no difference in grade between such 
Courts, the Court under whose decree the property was first 
altaf^ecL” There has been much discussion on the question 
whether the word decrees’^ in this section would include a 
decree of a Eevemie Court. It was contended on behalf of the 
defendant that the expression, having regard to the definition of 
decree’^ in sootioo 2, must bo read as limited to a decree of a 
Civil Court, and reliance was placed on the decision of this 
Court in Onkar Siagh v. Bhwp Singh (1) and Aulia Bibi v. 
i!6% Jafar (2)* Those decisions must be read with the decision 
of the Full Bench of this Court in Madho Prakash Singh v. 

Manokar (8), The two later cases relate, one of them 
to injunctionb under section 492 of the Code against the sale 
properly under a Eevenue Court decree, the other to the 
attachment and ssl« of a Itevenue Court decree under section 
273* They nad nouhing to do \dtL any question of the pro- 
cedure by which Revenue Courts are governed. The Full 
Bench decision deal^ with that question, and established that the 
Revenue Courts arc bound in their procedure by the provisions 
of the Code of Civil Procedure in matters as to 'which the Rent 
Act is bilent. Section 286 is a section prescribing certain pro- 
cedure in the execution of decrees | and having regard to the 
observations of the majority in the Puli Bench case, I think that 
section 285 would govern the procedure of Revenue Courts, at 
all events to this extent, that if property is attached in execution 
of decrees of more Revenue Courts than one, the provisions of the 
section would have to be complied with by those Courts, just as 
the Civil Courts would be bound if the property were attached in 
execution of decrees of more Civil Courts than one. But here 
the property was attached in execution of a decree of a Revenue 

(l) (1891) I. L R., 16 All, m. (2) (1899) L L. E.,21 AH., 405. 

(a) (1888) L Ii. B., 5 Xi, 406. - \ 
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Coiirfc, and also of a decroo of a 
whether the procedure of the sec 
those two Courts as if they were 
Bakiae liAL When the procedure of section 281 

• decree-holdersVbTair; 

ra cab e distribution of the assets under section 295, and section 
-^95 makes it necessary that prior to the realization they should 
have applied for executiou to the Court by which .uoh assets are 
held For the purpose of obtaiuing the benefit of the section, 
and to enable an application for execution to be made to the Couri 
holding the assets, it is necessary for holders of decrees passed by 

other Courts to obtain the transfer of those decrees for executiou 
from those Courts to the Court which is to realize the property 

section 2.8. Now so far as I know there is no case in which 
these sections have been applied mdiscriminately as between Civil 
0»«rl» md E.ve„„e Coarb, .l,»t i, ^ 

fointed M to u, in ;,hiol, section 235 hn. been applied when 
property has been attached in execution of a Civil Court decree 
and also of a Revenue Court decree. Similarly, no case has been 
pointed out to us in which, for the purposes of section 285 and 
feection 295 or otherwise, a Revenue Court decree has been trans- 
erred for execution to a Civil Court or vioe versd. The prin- 
ciple that, in matters as to which the Rent Act is silent, the 
Revenue Courts are to be governed by the Code of Civil Pro- 
cedure must, I think, be applied subject to the broad line of 
emarcatiou between the functions of the Civil and Revenue 
onrts which the Legislature has drawn, and we must not so 
app y It as to confound the functions of these widely different 
bin s o ourts, or to make one clas^ of Court encroach upon the 
provtoc. of th. other. u.e p„,ta'„„. ^ Code 

and thoto of tte Bent Aol relating to eseontion of deeiees are 
com,^, very great ditfetoncee are notioeable. It fa only „ece»- 
rary to rnenfon a few. Under aeotion 170 of .be E.n/Ae“ne 

to^r r a Aje nnder an exeon- 

u lh.it applies to 

“i'to'T iTn'" i- 

71, to whjch I hay© already referred, and 
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it necessary for a judgment-creditor to attempt to obtain satisfac- 
tion against the person or movable property of the judgment- 
debtor before he can apply for execution against any immovable 
J^property, There are also provisions (see the sections beginning 
with section 178) greatly differing from those of the Code as to 
claims made by third parties to property which has been attached 
and whose sale is contemplated. Many other differences might 
be mentioned. Now if section 285 of the Code is to be applied 
to cases where property is attached in execution of both Civil 
and Eevenue Court decrees, how are we to deal with differences 
of this kind ? Suppose, first, that it is the Civil Court which has 
to undertake the execution. It must presumably deal with any 
objections made to the attachment under the Eevenue Court’s 
decree, for that attachment is not affected by the fact that another 
Court conducts the sale. If, for instance, the judgment-debtor, 
under the Rent Court’s decree, objects to the attachment on the 
ground that it is in violation of section 171 of the Rent Act, is 
the Civil Court to give effect to that objection? If yes, it 
becomes ffo tanto a Revenue Court, it has to apply a procedure 
which the Rent Act shows the Legislature intended should be 
applicable to Revenue Courts alone. If no, the judgment-debtor 
lose^ the right which the Rent Act gives him, and the execution 
is validated so far as the Revenue Court’s decree is concerned, 
merely because a Civil Court decree also happens to have been 
passed. On the other hand, suppose that tlie Court conducting 
the execution is a Revenue Court. In dealing with objections or 
claims, is it to ignore the procedure prescribed by Chapter VII 
of the Rent Act, and to adopt in its place the different proce- 
dure of the Code ? Considerations of this kind lead me to tlie 
conclusion that it was not intended to apply sections like 
section 285 of the Code as between a Revenue Court on the 
one hand and a Civil Court on the other. If so, then there 
was nothing that on the 3rd November 1885, prevented the 
Eevenue Court from selling the property, that is to say, ihe 
trees, to the defendant-appellant. In that view the title passed to 
the defendant under that sale, and, so far as regard 5 the trcco, 
the plaintiffs took nothing by their subsequent purchase of the 
m NoTetaber; 1885, even assuming that sale to have been 
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validly confirmed by the High Court’s decree of May 1888. The 
suit therefore should have been dismissed as regards the trees 
and decreed as regards the land of the three properties which I 
have mentioned. I think that the proper decree to pass now is 
that the appeal should be dismissed as regards the land, and that it 
should be allowed as regards the trees, and that the parties should 
pay and receive costs in proportion to their failure and success. 

Bake^i,J._I concur in the order proposed by the learned 
Chief Justice. The plaintiffs’ suit embraced two claims, first, a 
claim in regard to the land covered by the trees in the three groves 
in question ; and, secondly, a claim in regard to the trees. As 
for the land, it is conceded by the learned counsel for the appel- 
lant that the decree of the 24th January 1890, operates as res 
judicata. As regards the trees, I am unable to accept the 
contention of Mr. Conlan, that the judgment in the suit in 
which the said decree was passed has the effect of res judicata 
in respect of the trees also. That judgment was passed in a suit 
for mesne profits arising out of the land only, 
of the ownership of the trees was not 
substantially in issue in that suit. Ther 
the Court may have expressed in 
to the tree's cannot c 
the ownership of the trees 
were bound to determine in this 
fendant being J * ~ ‘ 

tiffs, the defendant would have 
could be defeated on any 
holds that the Court of Itevenue 
groves, because there existed 
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The question 
I question directly and 
ore any opinion which 
in regard to the title 
operate as res judicata and the question as to 
5 was a question which the Courts below 
<5»se. The purchase by the de- 
in point of time prior to the purchase by the plain- 
^ priority of title, unless that title 
ground. The lower appellate Court 
was not competent to sell the 

. . ^ attachment by 

a Civil Court, and it relies for its conclusion on section 285 of the 

Code of Civil Procedure. I agree with the learned Chief Justice 
in thinking that the Court below has erroneously held that sec- 
tion 285 precluded the Revenue Court from selli'ng the property 
in question. Having regard to the ruling of the Full Bench in 
MadhoPrahash Singhs. MurLi MaUhar (1) and the provisions 
of section 4A of the Code of Civil Procedure, it is beyond doubt 
that in regard to^matters of procedure as to which the Rent Act 

♦ ^ B AE*# 40St 
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i does not coiifain specific provisions the Courts of Revenue are 1900 

to apply the procedure of the Code of Civil Procedure. This 

I mcriBS that as regards oases pending in Courts of Revenue the Bayai< 
proceduie shoaklj wheie the Code of Civil Procedure applies^ BakksLaii. 
he tint preserihecl by that Code. But it does not follow that jsan^i J 
where the procedure of the Code of Civil Procedure applies to 
Com ts of Revenue^ those Courts should, for all purposes, be 
I df^med to be < 11 the simo fo )ting as ordinary Civil Courts. The 

Courts of Revenue are Courts of evolutive jurisdiction competent 
to try «nits of a specific ehss. As regards such siiits the junadic- 
lion of Civil Courts is excluded by the provisions of sections 93 
and 96 of the Rent Act. The L'^gislature could not certainly 
^ have eoiiteoiphited that while Civil Court should have no juris- 

, diction to try suit', and applications of the descriptions specified 

in those sections, they bhoiild be competent to determine ques- 
tions relating to execution arising out of such suits and applica- 
I tions. Where, according to the Full Bench ruling of this Court, a 

Court of Revenue is to apply the provisions of the Code of Civil 
Procedure, that prooedure is applicable to procerding-, pending in 
the Courf of Revenue. In this view section 285 of the Code of 
Civil Procedure would so far govern proceedings in Courf s of 
•Revenue that where the same ])roperty is attached bv more Courts 
of Revenue than one, the property is to realized by the Court 
indicated by that section, naraelv, where a difference of grade 
exists between the different Courts of Revenue, by the Coiu*t of 
the highest grade, and wliere no difference exists between such 
Courts, by the Court which first attiched the property. But I 
am unable to hold that where the same property has been attached 
both by a Civil Court and by a Court of Revenue the procedure 
of section 285 would apply. That section vas enacted to put an 
end to the difficulties which u^^ed to arme under section 271 of 
Act Vni of 1869, and the object of the section is, that where 
several Civil Courts attach the same properly, it shall be real- 
ized by one Oouit only, the remedy of the different judgmeut-cre- 
ditors who obtaiiiei the several attachments being that provided 
by section 29f5. Now in order to enable a decree-holder to ob** 
tain a rateable distribution iiii ler that section lie would have to 
apply to the Court wlihdi is to realize the asscliT for exe^^ition of 
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1900 doGi^G. CGrtainly the lioldoi* of & doerGG of a liovGUUG Court 

Eashttbab cannot apply to a Civil Court for the GXGcntion of his doerGe, and 
Datai I am unable to hold that by virtue of section 223 of the Code a 
BAygELAE. decree of a Court of Revenue can be transferred to a Civil Court 
Sanerji, j. execution. Having regard to the policy of the Rent Act it 
cannot be conceived that it was ever intended that a decree of a 
Court of Revenue should be executed by a Civil Court. In my 
long experience I have never seen any instance of a decree of a 
Revenue Court having been transferred to a Civil Court for exe- 
cution, or a decree of a Civil Court transferred to a Court of 
Revenue. Of course the fact of such transfers never having 
taken place does not necessarily lead to the conclusion that the 
power to make the transfer does not exist ; but, as I have said 
above, I am of opinion that ^ was never contemplated by the 
Legislature that a Civil Court should execute a decree of a 
Court of Revenue, This affords a sufficient answer to the 
contention that section 285 applies to a Court of Revenue in the 
sense that where property has I.een attached by a Civil Court and 
by a Court of Re%'euue, the Court in pur^uan e of whoso order 
the attachment was first made, «honld realize the property, whe- 
ther that Court was a Civil Court or a Court of Revenue. I agree 
with the learned Chief Justice in holding that the Court below was, 
wrong in its conclusion that by reason of section 285 the Court* 
of Revenue was not competent to sell the property in question on 
the 8rd November 1885. The mere fact of a previoue attach- 
ment existing over the property did not preclude tlie sale of it in 
pursuance of another attachment by a Court of a different class. 
The only other ground on which the learned Judge of the lower 
appellate Court has held the defendant’s pnrcliuse to be void is 
that, under section 171 of the Rent Act, the defendant was bound 
to show that he could not get s itisfaction of the decree obtained 
by him by execution against the movable property of his debtors 
before he could sell their immovable property. On this point I 
am in full accord with the opinion expressed by the learned Chief 
Justice. In this view the question oj collusion and fraud in roi- 
pect of the decree of this Court, dated the llth May 1888, does 
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HOSIIAJS- SIISGE (PLAi^stirr) BAIWa\ET (Defendant), 8, 28 

On Vpx)ctl from flip High Couit for the Noith-Westein Piovinces. 

Iliiidu of illegitimate ^on to maintenance only 

In the itgGiierato c Dbses of Hindus a son of illegitimate biith lias no pait 
1 1 the family iniieAitanre, but is eniitlod to maintenance out of liis fathei*® 

•^st it 3 , — a } iglit pel sonal to him and not mheuted by Ins offspiing. Olinotiirya 
Mim Ifnrdi'n &yu v. t^alnb F^rlinlad S^ti, (1) leferiod to and followed — 

An allowance foi mainteLance was icceived by the plaintiS^s fathei, that 
lather having been an ilbgitpiiate son boin to a collateral i elation of the head 
of a family. The ancostial propeity was in chs possession of the latter# who 
was in a senior line of descent. 

The plaintiff, vfho was himself the iGgiilmato son of Ms fathei, claimed to 
be entitled to redeem a moitgage o| pait of the ancestial estate, that mortgage 
having been effected by the cbove-meutioned head of the family His ground 
of claim was tint ho had inherited the right to maintenance and had thns an 
interest oi charge nithm the meaning of section Dl of the Transfer of Piopeity 
Aci, I8S4, to entitle him to ledeem. 

The decision i;vas that the High Court had rightly concluded that he had 
mot iiiiicuted that light. The authority of the MitaLshaia in Chap. 1, sections 
11 and 12, was moie consistent vilth a peisonal light of the illegitimate son. 

Appeal from a decree (2) (18th February 1896) of the High 
Court rcver&jng a decree (31&t March 1804) of the Subordinate 
Judge of Aligarh. 

The plaiutiff-appellant, suing in 1893 as a pauper, claimed to 
be declared entitled to redeem a mortgage of forty-three villages, 
part of the HiFaiu talukh in the Aligarh district, and comprised 
within the zemiudari formerly possessed by Narain Singh, who 
made the mortgage on the 30lh August 1838, aud died in 
October 1814. The plaintijEF’s deceased father, Bhoj Singh, was 
the illegitimate son of Indarjit Singh, who was grandson of 
Mittar Biugh. N arain Singh, who had inherited the ancestral estate, 
was another grandson of the same. 

The mortgagee was Pitambar Singh, who died in November 
1845, leaving a minor son. The present successor in title to them ^ 

was Balwant Singh, now the defendant-respondent. 

Tiie mortgagor left no son ; his two widows, Mohar Kunwar 
and Sengar Eunwar, s ucceeded to the estate. They sued, but failed 

Pr«fe»i -The Lobb CitAwcELroE, Lobds Hobhottse, Mobbis, Davby 
and ItoBBBTSos and SiE Eichabd Couch. 

(1) (1857) 7 Moo., I. A , 18. (3) I. L. E., 18 All , 263, 
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to get posbc-jslon of the mortgaged property. lu 1868 Bhoj Singh 
~ sued a predecessor of the present respondent for the same, but he 
■viO^ found by two Courts in concuirenoe to be an illegitimate sou 
and his suit was dismissed. As to this in the present suit the HiglJ 
Court, on the judgment now appealed from, referring to this 
dismissal, and the reason for it, observed that the question whether 
this question of his legitimacy or illegitimacy was a canse already 
adjudged had been held so to be by the Subordinate Judge, and 
liiicl not been ebalienged before them. 

The plaint alleged that San want Singh, father of Indarjit, and 
g'-’andfather of BLoj Singh, had received a malikana allowanco 
ot 457 paid by the head of the family, and that the plaintiff, 
son of Bhoj Singh, was the solo surviving heir of Narain Singh ■ 
but that if it were found that the plaintiffs father, Bhoj, was of 
illegitimate birth, still the Husain estate had been liable for his 
nuintenance, and that for this reason ‘‘they h^d acquired a 
right to redeem the property mortgaged,” 

The defendant in his written statement pleaded that it had 
k'’n established in the suit of 1868 that the plaintiff’s father waa 
not of legitimate birth, and that the ancestors of the plaintiff had 
ucA er been alloAved to have any villages, or malikana, out of the 
family estate. Among other issues the following were fixed: 
Avliothar the plaintifi'’s predecessors had received, and the plaintiff 
was entitled to, maintenance from tlio family estate, and whether 
the latter was entitled to redeem the mortgage of 1838. These 
weie also^the questions which the appellant sought to raise on this 
nipe-'l. The Subordinate Judge decreed the claim to redeem 
a.d redemption upon payment of Rs, 51,000. His view was 
tl at the plaintiff had a right to redeem, notwithstanding the fact 
that his father was of illegitimate biith. He found that Bhoj 
bing^, and his father and grandfather before him, had received 
maintenance out of the family property in the shape of a 
malikana allowance of Es. 457 per annum, to which the plaintiff 
as ho legitimate son of his illegitimate father was clearly 
mititleJ in lieu of his “charge for maintenance” upon thi 
Himin estate; and that he was in, oouseqiieuco a person who 
W an interest in the right to redeem mortgaged prqperty, 
fi c ence w^ entitled to redeem the mortgage in suit under 
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section 91 of the Transfer of Property Act (Act No. IV of 
1882). 

On an appeal heard by a Division Bench (Baneeti and 
AiKHAsr, JJ.) the Judges reveiscd the above decision. They said 
in their Judgment:-— “Assuming that the plaintiff is entitled 
“to m.aintenance from the Husain estate, that right to obtain 
“ maintenance cannot, in the absence of a contract or of a decree 
“ of Comt making the maiutenanoe a lien on the cstat", be regarded 
“as a charge on the estate witliin the meaning of sections 91 and 
100 of Act J^o. IV of 1882, as was held in J^'ul'u'wclt Slicc^yt 
“Bingh V. Baja Salwant Singh and others, ¥. A., No. 295 of 
“1893, decided by this Court on the 11th June, 1895. It is 
“urged before us that although the plaintiff may not Lave a 
“charge on the jiroperty in question, he has an interest in it, inas- 
“much as his father, Bhoj Singh, was entitled to a malika^a 
“ allowance in lien of his mainlenanee. There is nothing before 
“ us to show that if Bhoj Singh was entitled to maintenance or to 
“a malikana allowance in lieu of maintenance, that allowance 
“ was one which was not limited to the term of his life, bnt was 
“ heritable by his son. According to Hindu law, an illegitimate 
“ son of a person belonging to one of the three regenerate 
“classes is entitled, if docile, to obtain maintenance from Ids 
“ father. No authority has been shown to us for bolding that 
“ this is anything but a personal right. Therefore, even if it be 
“ assumed that Bhoj Singh was granted a mahkana allowance in 
“ lieu of his maintenance, it would not follow that that allowance 
« vould pass to his son. The Sabordinate Judge was clearly in 
“ error in holding that the plaintiff vas entitled to the malikaisa 
“allowance which Bhoj Singh is said to have enjoyed, Conso- 
“quently the plaintiff has no right to redeem the moitgage in 
“question. This is sufficient to dispose of this ‘•nit. The plaintiff 
“having no right of redomplion, his suit should have been 
“dismissed. We allow the apiical and dismiss the plaintiff's 
“suit, with costs here and in the Court below.” 

Sir W, M. liattigan, Q. 0. and Mr. 0. W. Arathoon, for the 
appellant, argued that the rejult at which the Subordinate Judge’s 
jadgment had arrived w as correct, and that the reasons given by 
* Esporfcsd m fnll, I L U., IS Ail , 253, ~ 
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the High Court for reversing it were iLSiifficloat. The appellaat: 
was a descendant in a family in which there were two branches ; 
the succession in the senior line of Raja Narain Bingh the head 
of the family, who in 1838 mortgaged part of the ancestral estate;, 
and the other branch to which the plaintiff belonged. The 
father of the latter was of illegitimate birth. There was evidence 
that the members of the family in the plaintiff’s branch had for 
three generations received malikana allowance ; and ihe Court of 
first instance had found thib as a fact. It was a just inference^ 
and it was now submitted, that a substantial portion of tho 
ancestral ebtate had been applied by way of maintenance for the 
collateral members of the family. The appellant relying on hia 
being entitled to maintenance in succession to his father, claimed 
to have an interest in, or charge npon, the mortgaged property 
within the meaning of scciiun 91 of the Transfer of Property Act 
1892, and in virtue of such interest to be entitled to redeem the 
mortgage of 1838. There wa© not, it was contended, any break 
in consequence of the illegitimate birth of the plaintifi^s father 
Bhoj Singh j and again'-i tlic continuance of the right to 
maintenance that illegitimacy was no bar, 

Ato averred in the plaint, and found by the firct Court, Indarjit 
Singh, father of Ehoj, and grandfather of the plaintiff, in 
succe-sion to Sun went, had received the malikana allowance. 
Referring to the effect of the illegitimacy of Bhuj, according to 
the Hindu Law, an illegitimate son was not in any sense quasi 
Bullins filius,” althdligh ho did not share, and had no coparcenary 
right, ill joint family estate. Such a son had a recognized, though 
lo-wer, status in ihe family of his fcuher, and he had a right to 
maintenance out of the family estate. The general principle 
might be thus slated, — that dicqimlification to share in the family 
estate on account of illegitimacy did not involve a disqualification 
to be maintained out of that estate. There was, it was submitted, 
no reason why the illegitimacy of Bhoj should involve his 
incapacity to transmit Ihe right to malikana not withheld in this 
family from the younger branch. Tiie Hindu law was liberal in the 
matter of assigning maintenance to jibose who were regarded as 
members of the family, and the right might attach to a junior line 
within certain limits. As an authority to show that offspring 
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Bot of legitimate birtli roiglit be regarded, as belonging to a 
family, Pandam Telamr v. Pali Telaver (1) was cited : there 
tlie judgment gave effect to sncli propositions. In regard to 
the consequences of illegitimacy as to disqualifying to inherit 
reference was made to the Mitakshara, Chapter I, section XI 
paragraphs 30, 31, S3; R. G. Mitra, Tagore Lnw Lectures 1895, 
1896, lecture 11, where the texts wer^ given as to maintenance, 
and to the judgment at page 3G9 of I. L. R., 6 Allahabad 
Series. 

Mr. J". D. Maym and Mr. G, E, A. Ross^ for the respondent, 
argued that the judgment of the High Court was right. By the 
Hindu Law the right of Bhoj Singh to maintenance was a personal 
right only attaching to him as the illegitimate son of Indarjit; 
and no right over the family inheritance could have been claimed 
by him. This applied to the claim attempted to be made for 
his son that the latier had an interest in the family estate. That 
interest had not been founded upon a malikana agreed to be paid, 
or made the subject of a decree. Resting only on the right of 
Bhoj Singh to maintenance, the present claim could not be 
supported, because an illegitimate son could only claim main- 
tenance from liis Lthcr’s esfaio and could neither claim it frem 
his collateral relations, nor from the Obtato of the family to which 
liis father belonged. The right of the illegitimate son attaching 
to him personally was not transmissible from him to his son by 
inheritance. Reference was mc.cle to the Mitakshara, Chapter I, 
section XI paragraphs 30 and 59 ; Chuotwriya Ran Mardmi 
Syn V. Sahab Parhalad Syn l2). Ear Gobind Euari v. 
Bharam Singh (3) was aho lefcrred to show tie personal nature 
of the right to maintenance. 

Sir W, H, Rattigan, Q. C, replied. 

The judgment of the Board was as follows:— 

The defendant in the original suit, now respondent, is in 
possession of the Ilnsaiii Taluk by virtue of a mortgage effected 
in the year 1S3S by the Talukdar Xarain Singh. The p)Iaintiff 
seeks to redeem the property. The Subordinate Judge decreed 
redemption on payment of .Es, 51,000 and interest to date of 
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payment. Tlio High Court roveroed that decree and dismissed 
the suit. 

The plaintiff is the son of Bhoj Singh who was con of Indaijit 
and fiist cousin once removed of NamiU;, the common ancestor 
of the two being Mittar Singh the grandfather of Naraiii and 
the great-grandfather of Bhoj. The plaintiff first claimed title 
as a co-sharer in the estitej but he failed in that claim because 
his father Bhoj was not the legitimate son of ladarjit. The 
plaintiff still claims to redeem on the ground that he is entitled 
to maintenance out of the estate; which, as he contends, is a 
charge or inteiest carrying with it the right to ledeem within tiie 
terms of the Transfer of Property Act 1882. This position he 
seeks to establish in two ways. First, he alleges a title by contract 
with the widows and heirs of Narain. Secondly, he contends 
that Bhoj, though excluded from inheritance, was entitled to* 
maintenance from the estate, and that Bhoj^s title has deBcended to 
himself. 

The contract with the widows is contained in a declaration by 
them dated 20th August 1850. It appears that Bhoj had sued tcv 
recover the whole estate from them, that his suit had been disiUFsed 
by the Sadder Ameen, and that he had appealed to the Sudcler 
Bewraiii Adawlut. The operative part of the declaration is as 
follows 

Now through fear of ruining the ancestral estate he came on 
the right path, and of his own free will and accord came to us 
and so we are also pleased with him. We therefore declare in 
writing that we shall continue to pay Es. 457 fiom the malikana 
^^dues to the said Knar without objection after taking possession 
of the said villages under the settlement proceeding, as the samo 
was paid for maintenance to the forefathers of the said Kuar by 
the Eaja^ masaad-na'^hin of this family 

Four days later Bhoj executed a deed of relinquishment in 
which he withdrew his appeal and stated In fact the appel- 
^Hant has no right except to the malikana dues of village 
Allahdinpur wLLh was formerly granted to his grandfather 
^^Sanwant Singh by Eaja N^ttain Singh. 

From these documents the Subordinate Judge deduces the 
conclusion that the widows of Narain, in whom a widow^s estate 
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was tliea ves(ecl, grantol, ox’ agreed io continae, a malikana 
allowance, which was chai'ged on the estate in favour of Bhoj and 
on his death descended to tho Plaintiff. But there is no such 
agreement. What virtue there might be in the word ^malikana,’ 
or in the thing signified, we need not discuss; for the vidows do 
not profess to vest or to recognise any malikana right in Bhoj. 
Thei'o is nothing in tho record to show any malikana right in 
anybody but the widows except the indiiect assertion of Bhoj 
himself that malikana duos over one of the 43 villages for which 
he was suing had been granted to his grandfather. The malikana 
dues of the e4ato belonged to the widows subject to the mortgage 
by Karain. They were not in possession. All they undertake is 
that when they get possession they will out of the malikana dues 
so recovered pay Es. 457 a year to Bhoj, as the same was paid to 
his forefathers. In point of fact the agreement has been wholly 
ineffectual, because the widows, who have now been dead for many 
years, never got possession at all. But if they had, they only 
agreed to make a money payment to Bhoj personally, and they did 
pothing to create a heritable interest in him or any charge on the 
inheritance. 

The more g(yieral question of law raised by the plaintiff relates 
to the position of the offspring of an illegitimate son. The family 
belongs to one of the twice-boin classes. Among them an ille<>i- 
timate son takes no part of the inheritance ; but he is entitled to 
maintenance from the estate of his father. This law is found in 
sections H and 12 of Chap. I. of the Mitakshara. Jn par. 3 of 
section 12 it is thus stated « It follows that the son begottL by 
a man of a regenerate tribe on a female slave does not obtain a 
“ '■hare . . . but if he be docile ho receives a simple maintenance.” 
There is no reason to think that this effect of iilegitimaoV 
differed according to the particular mode of it ; and the more 
general^ statement applying to illegitimacy generally which theip 
Lordships have just made is embodied in the judgment of this 

Murdm Syn y. SM Purhulad 

. Subordinate Judge, w4iose opinion has been supported at 
this in an able argument by Sir Wm. Eattigan, reasons thus. 

(1) (1857) 7 Moo , I A , at pp 50 and S3, 
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1899 He states the rule that illegitimate sons of a Hindu are entitled 

to maintenance out of their father’, estate. He then continues 

“ Bhoj Singh was entitled to maintenance out of the estate held 
«by Narain Smgh, not because of his relationship with Narain 
« Singh, hut because he was a son of Indarjit Singh, who in his 
« turn Lad a share in the edate. I have therefore no doubt that 
“as the estate was joint family property of the descendants of 
“ Mittar Singh, among whom Bhoj Singh was one, the latter as 
“such member, though of illegitimate descent, was entitled to bo 
‘^maintained out of the estate. 

It seems to their Lordships that this reasoning leaves the 
difficulty of the plaintiS’s case wholly untouched. Conceding 
that Bhoj could claim maintenance as against Naraiu, the question 
is whether he could transmit that claim to his son. Indarjit, we 
are told had a share in the family estate. Bhoj then had a right 
to maintenance out of Indarjit’s estate including that share. _ But 
Bhoj had no share in the family estate out of which the plaintiff 
could be maintained; therefore the plaintiff’s right to be 
maintained out of his father’s estate does not place him in the 
same relation to the family estate as Bhoj derived from his right 

in respect of Indarj it’s estate. 

On this point the High Court, speaking of Bhoj’s right, 
say No authority has been shown to us for holding that 
tiiis'is anything but a personal right.” Neither has any been 
shown to their Lordships. Sir Wm. Eattigan cited a case from 
Madras High Court Eeports Vol. I. p. 478 , Pandaiya Telmer 
and another v. Pnli Telavcr and others, vhich, he contended, 
was a direct authorixy in his favour. But the question there 
was whether an illegitimate daughter entitled to maintenance 
out of her father’s estate was so far a member of his family as 
to make a marriage with her a lawful marriage; and the Court 
1 held that she was. Whether right or wrong, that decision has 

no beaiino' on the question whether a right to be maintained, 
vested in one who cannot inherit, is itself a heritable right. The 
plaintiff’s proposition does not api^ear to follow from the express- 
ion in the Mitakshara which says that the illegitimate son “ if he 
be docile ” receives a “ simple maintenance.” On the contrary 
that passage is consistent with a purely personal right ; and 
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there is no authority either of texts or of decisions to contravene 

i:£ie obvious meaning. 

fthow^H also, before he could succeed, have to 

or dearer • ^ founded on contract 

moanin J of T V” upon property within the 

tiuul* it ■ f Property Act. The High Court 

of which ttr 

t! e Hio-li o expressed their concurrence with 

They W.I1 J "P f®^ to decide the second point, 

ihey wa humbly advise Her Majesty to dismiss the appeal 
Phe appoliant must pay the costs. ^ ^ 

Solaitors for the appellaut .-Messrs. F. L. Wdson ,L Co. 
Solicitors for the respondent i-Messrs. Pyhe and Parrott. 
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He stales tlie rule that illegitimate sons of a Hindu are entitled 
to maintenance outof their father’, estate. He then contmues 
* Bhoi Singh was entitled to maintenance out of the estate held 
«by Narain Singh, not because of lus relationship with Haiam 
«Shigh, but because he was a son of Indarjit Singh, who m h 
« turn had a share in the e,tate. I have therefore no doubt that 
« as the estate was joint family property of the descendants ot 
«Mittar Singh, among whom Bhoj Singh was one, the latter as 
“ such member, though of illegitimate descent, was entitled to bo 

‘^maintained out of the estate.” _ too 

It seems to their Lordships that this reasoning leaves ft o 
difficulty of the plaintiffis case wholly untouched. Concedmg 
ftlt Bhoj could claim maintenance as against Narain, the question 
is whether he could transmit that claim to his son. Indmpt,_we 
are told, had a share in the family estate. Bhoj then had a righ 
to maintenance out of Indarjit’s estate including that share. _ But 
Bhoj had no share in the family estate out of which fte plaintiff 
could be maintained ; therefore the plaintiff s right to be 
maintained out of his father’s estate does not place him rn the 
same relation to the family estate as Bhoj derived from his g 

in respect of Indarjit’s estate. ^ -tobt 

On this point the High Court, speaking of Bhoj s right, 
s„y No authority has been shown to us for holding tha 
tiiis’is anything but a personal right.” Neither has any been 
shown to fteir Lordships. Sir Wm. Eattigan cited a case from 
Madras High Court Keports Vol. L p. 478, Panda^ya Slaver 
\ another v. Puli Telaver and others, which, he contended, 
° dimt acthom, in Wa favour. But tbe qu,.tion tbero 
^as whether an illegitimate daughter entitled to maintenance 
out of her father’s estate was so far a member of Jamily < 
r L !marria<re with her a lawful marriage; and the Court 
^Tftat she wi^. Whether right or wrong, that decision has 
nfbearing on the question whether a right to be maintained 
llTln one who cannot inherit, is itself a heritable right. The 
proposition does not appear to follow from the express- 
L in the Mitakshara which says that the illegitimate son if he 
be docile,” receives a « simple maintenance.” On 
that passage is more consistent with a purely personal right; and 
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there is no authority either of tests or of decisions to contravene 
the obvious meaning. 

The plaintiff would also, before he could succeed, have to 
show that a claim for maintenance, not founded on contract 
or decree, is an interest in or charge upon the property within the 
meaning of the Tranffer of Property Act. The High Court 
think it is not. The point has been much discussed at the Bar, 
but no authority has been produced either way. As the principle 
on which their Lordships have expressed their concurrence with 
the High Court goes to the root of the plaintiff^s title to maintain 
this suit, it is not necessary for them to decide the second point, 
they Will humbly advise Her Majesty to dismiss the appeal. 
The appellant must pay the costs. 

Soliciiors for the appellant Mossrb, T. L. Wilson ct Oo. 

Solicitors for the rcapondent Messrs. PyJce and ParrolL 


FULL BENCH. 

3ifore Str ArtJmr Sfracleij, KmgU, VJnef Jushce, Mr. Justice JBlmir 
and Mr. Justice Burhttl. 

^SAMIR HASAN akd ai^othee (Deceeb-koeders) % SUNDAR AHornEB 
( J ED Q MF^T- Deb 1 0BS) 

JJwuiion of decree -^Limitahon.’-’Act Wo. XV of 1877 (Indian L%m%f a- 
Uon Actjf Sections 7 and 8 — Minorii^. 
h( itioii 8 of the Indiin Limit itioa Act, 1877, applies only to those cases 
ill which the act of the adult joint cmlitoi is per se a valid dischaige. 
Seshan v. Majagopala (1) and Qomndram \\ Tafia (3) followed. Margohmd 
Srthishen (3) overruled. 

A decree was passed in 18S1 in favour of two decree-holders. Subser|uent» 
ly one of thedeciee-holdcis died, and the names of his widow and his two 
minor sons and one minor daugliterwere entered as his representatives. In 
1888 an application was made for execution by the widow on behalf of the 
Minor sons, which was dismissed. In Eebruiiy 1894 the two sons of the de- 
ceased decree-holder being still minors made another application for execution 
through one Ai jaz Husain. Seld that section 7 of the Limitation Act applie(L 
and that this application was not time-barred. Zoht Mohun Mtsser v. Jamly 
WaB Mag (4) and FaJmri v. BImpendra N armn Hoy (5) followed. 

^^roin an order of C. Rustomjuo, Esq. Bis- 
the 30th January 1897 im/er&ing the order of 
Sahib, Subordinitc Judge of Moradabad, dated the 28ih July 

f iortfv i" T** 3?*^ Weekly Notes, 1884, p. 58. 

C^} (1895) I. L. p Bom , 381. (4) (1893) I. L. R, SO Oak, 714. 

(5} {l89o) I. IL, 23 Calc*, 374. 
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This was an appeal from an order passed in execution of a 
decree. Tlio original decree ivas passed on the 12tli Decembery 
1881. There were two clecreo-liolders; Musammat Khatim Daiilat 
and Amir Hasan. The* latter died; and his widow Alusammai 
Eiikkaya and his two sons and one d.-nglitery all three minors^ had 
thfcir names entered in lieu of Amir Hasan’s. An application for 
execution was filed by Musammat Itiikkaya on behalf of the 
minors on the 31st Aligns^ ISSSj but that application was 
dismissed on the 25th September^ iSSS. The next application for 
execution was filed on the 19th of February^ 1804^ by one Aijaz 
Husain on behalf of the two sons of Amir Hasan v/iio at that 
time were still minors. The judgment-debtors objeciccly but tlio 
Court of first instance (Subordinate Judge of Moradabad) dis- 
allowed their objeotions. On appeal to the District Judge (hat 
Court allowed the jodgment-debloro’ ol)joctioiis^ holding that exc-^ 
ciitioa of the decree was barred by limitation. The applicants 
aj^peakd to the High Court. The appeal was laid before a Full 
Dench in purDiiance of a recoinmendation made by Blair and 
Biirkitty JJ.y In yiev/ of the existence of various conflicting rulings 
on the point in issuer by their order of the 14tli November 1899» 

Paid it Baldeo Ram Dave (with J\jKlit Simdar Lai) for 
th.e rppolhiiih 

The cleeree is a one in fa\or of both the decreG-ho]dt‘re. 
An application^ if inarlo by one of them or his representatives^ 
will taico cifect in favor of botl^ the deeroe-hoiderj [Arficlo 


179 of Act No. ZV of 1879, ExpLii 


execution of tlio dmcree weroy from ticio to timOy made within the 
period of limitation prebcribed by law by one of tiic dccroe-hol- 
dors or by the legal represent ativos of the other deorec-nohlery 
who ivero of age at the time. The last of such applications was 
made by them on the 9tli November 1888. This application kepi 
the decree alive wp to that date in favor of all the decree-holders* 
For this proposition; I rely upon Bhib Ckuncler Das v. Mam 
Vhmider Poddar (1 ) ; Doya Moyee Dabee v. Nilmoney CJmcler-- 
butty (2) ; Pounmnpilath v. Pounampilath (3) ; Nanda Mai v* 

Mughunandan Bingh (4) and Imam v. Poonit Singh (5}« 

(1) (1871) 16 W, E., 29. (3) (1880) L L, E , 8 Mul„ 79. 

(2) (1870) 25 W. B., 70. (4) (1885) I. L, E.^ 7 Aii., 

(5) (1803) 1. L. E., 20 Culc,, 000. 
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Alllioiigli the present application for execution of iho deciTC 
wns made over five years after the Otli November 1888^ but as 
llie appellants were minors at the time from which the period of 
limifatioii \w% to be reckoned, that is on the 9th November 18SS, 
40 1 are still iiiiiiorf, they can avail themselves of the provisions 
"d' bociioii 7 of the IiKliaii Limitation Act, 1877« There can be 
no duiibl, that tiie appellants are persons ^“enililod to make an 
application^^ for execution of thi^ decree wilhin the moaning of 
that scclioii [-ce '-cction 231 of ihe Code kj £ Civdl Pioeedinv, 1SS2j « 
Article 179 of the s:‘C3ud sehediilc to ihe Indian Limitation Act 
provides several points of time from v/hich the period of three 
years shall begin to run, I coni end that for purposes of the 
Limitation Actj 1S77, the period which begins from each point 
is a separate period, and if a person GuliJcdis unclor n disability 
a I the time wlsen any one of such period', eommciicos, the opera- 
tion of ihe Act is stiopcodod during the coiitinuaiice of the disabil- 
ity by virtue of section 7 of the Act. In support of my couten- 
tion I rdy upon liar Gobind v. Brihisseii (!) ; Lachman 
Pmsad Y. Bkagimin 8i,igh (2) ; Bjlit Moliun Misserv. Jemohy 
Moy (3) and Horlndm Hath Fahari v. Bhupenclro 
Narain Jtoy (4). 

The jiidgineni of this Cmirf in liar fwhind y, Hrlkisseit (1) 
wa-. ree m , lord upon review, and relying upon sco'-ioii S of the 
rialiaii LimiLuion Act, 1877, it \vas set a iJc by this GourL 
Lilt section S oi ihc Linntation Act applies lo cases prior to 
Ihe inditiilion of a suit. The words in ihe section are joint 
creditors or claiiiiantd^ It does not apply to docrco-holdersf ' 
I iirlher, that soctiun is applicable to cases “where payment to 
one of fliC joint creditors or claimants per se discharges the 
debtor. In case of paj ment to one of the joint decree-holders 
it U not flic act of the Joint decree -holder, but the act of the 
Gcmit excciiiing the decree, that is intended to operate as a valid 
difecharge. Though a joint decree-holder may accept payment 
out of Court and grant a receipt in acknowledgment of such 
payment, yet in the absence of a certificate of satisfaction, the 
creditor's acknowledgment does not of itself operate as a discharge 

w"!'’’’ !’• (3) (1893) I. L. E., 20 Calc, f34. 

{-) W ucldy Notes, lS8b, p. 49, (4) (isoo) I. h. E, 23 Calc, 374. 
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[see sections 231, 257 and 268 of the Code of Civil Procedure^ 
1882]. This was the view of the law taken by the Bombay 
High Court in Govind Earn v. Taiia (1) and by the Madras 
High Court in Sheshan v. Raja Qopala (2), 

Munshi OoJcul Prasad (with whom Pandit Tej Bahadur 
Saprii) for the respondents. 

If the other decree-holders could take out execution and give 
a valid discharge, then the decree is certainly barred against 
the present appellants, vide section 8 of Act XV of 1897, 
which provides only for cases where all the decree-holders rest 
under disability, which is not the case here. The decree in 
this case having been passed jointly in favour of more persons 
than one, any one could take out execution and give a valid 
discharge. The decree was based apparently upon a contract, 
and a contract can be discharged by any one of the joint 
promisees without the consent of the others, Hargobmd v« 
SriMshen (3), Eamautar v. Ajudhia Singh (4), 2 he CoUedor 
of Shahjahanpur Y. Surjan Singh (5), Surju Prasad Singh 
V. Khwahish Ali (6), Banarsi Dm v. Maharani Kuar (7),, 
and Act No. XV of 1877, Sch. II, Art. 179, ExpL (1). But the 
Madras case goes still further. It lays down that to a case like 
the present neither section 7 nor section 8 would apply. Section 
8 of Act XV of 1877 would not apply, inasmuch as it does 
not contemplate the case of execution-creditors at ail, and secondly 
because in view of section 268^ Act XIV of 1882, it is the act 
of the Court that is intended to operate as a valid discharge. 
Section 7 does not apply, inasmuch as what is necessary under 
that section is that either there ought to be one single decree- 
holder who is a minor, or there ought to be more who are all 
©f them minors, for, otherwise a decree may be barred against 
the major decree-holders and yet under section 231, Civil 
Procedure Code, a minor decree-holder may seek execution of the* 
entire decree, thus indirectly benefiting the other decree-holders 
against whom the decree- may have become barred. Seshan 
Majagopala (8). See also Mitra on Limitation and Vigmswarrn 


(X) (1896) I. Ii. Bv^20 Bom., 388. 
h) (1889) I. L, B, 13 
P) WeeMy H<)tes, 1884, p, 58, 
(im) L U B,, I AIL, 231. 


(5) (1881) I. L, n., 4 All, n, 

(6) *' (1882) I. L R., 4 All, 512. 

(7) (18821 I. L.R,,5 All,27, 

{^8} ilSSB) L h, E., 13 Mad,, 23% 
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Bapayya (1). So in ttis ca^se section 8 does not apply any 
more then section 7. The case of Qovindram v. Tatia (2)^ 
decides that section 8 of Act XV of 1877 does not apply to 
execution-creditors^ but it differs from the Madras case in so 
far as it holds that section 7 does apply where one of several 
decree-holders is a minor. As to Norendm Nath Pahari v. 
Mhibpendra Narain Boy |3), Lolit Mohun Misser v. Janohp 
Nath Roy (4) and Mon Mohun BaJcsee v, Omiga Soondery 
Babee (5) it is submitted that these were cases in which there 
was only one decree-holder and he was a minorj so that these 
eases are quite distinguishable from the present. 

Stbackey, C. J.— "The lower appellate Court has reversed the 
decision of the Court of first instance and held the application of 
these minors barred by limitation on the authority of Har go- 
hind V. Sfihibhen (6). That decision applied the provisions of 
section 8 of the I^imitation Act to a ca'-e of joint decree-holders^ 
The application of section 8 to such a case has since been 
more fully considered by the Madras High Court in Seshan 
T. Majagopala (7), and by the Bombay High Court in Gohind- 
fam V. Tatia (2), These Courts have held that section 8 of the 
Lfiinitation Act applies only to those cases in which the act of tho 
adult joint creditor is par se a valid discharge. The Madras High 
Court in the eirlier case pointed out that the question whether 
one of several decree-holders can enter satisfaction on behalf of all 
is one of procedure, and a rule of decision must be looked for in 
the Code ot Civil Procedure. They added Having regard 
to sections 258 and 231, we are of opinion that it is not tho 
act of the joint decree-holders, but the act of the Court executing: 
the decree, that is intended to operate as a valid discharge/^ 1 
agree with the views expressed in the Madras and Bombay eases,, 
and I think that the decision in Sargohind v. SriJd&hen is* 
based on a wrong view of section 8 and ought to be overruled. 

The other questions which have been discussed cm this appeal 
relate to the construction to be placed on section 7 of the Limita- 
lion Act# The applicants for execution in this case are still 

^ " 5*’ If 20 Calc., 714. 

SlSfl I' ^ ^ 20 Bom., 383. (5) (1882) L L. B., 9 Calc., 181. 

1^) (18^6) I. B., 23 Calc., 374. (6) Weekly Kotes, 1884, S8| 

(7) (1889) I. L. E., 13 Mad., m 
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minors. In 1888 an application was made for execution by their 
mother, the widow of one of the decree-holders. That applica- 
tion was within time under art. 179 of sch. ii of the Act. By 
reason of the first explanation to art. 179, that apiilication being 
made by a representative of one of the joint decree-holders, took 
effect in favour of all. Under the fourth head of the third column 
of art. 179, that application became a fresh point for reckoning 
the period of limitation. At the time when that application w.as 
made these present applicants were minors. Their application 
now in question was not made till February, 1894. The question 
is, whether they are entitled to the benefit of section 7. There 
are still other persons jointly interested with them in the decree 
who are adults and who could not apply on their own behalf by 
reason of limitation. It has been contended on the authority of 
Seshan v. Bajagopala that section 7 would not apply where some 
only, and not all, of the judgment-creditors are effected by a legal 
disability. On this point I agree with the Bombay High 
Court in Gohindram v. Tatia that no such restriction can proper- 
ly be placed on section 7. Apart from that I think that the pre- 
sent application is protected by the terms of the section. Two 
cases decided by the Calcutta High Court and precisely in point 
have been cited to us. The first of these is Lolit Mohun Misser 
V. JanoJey Nath Boy (1) ; and the second is Norendro Nath 
Pahari v. Bhupendra Narain Boy (2), I see no reason to 
dissent from those deoisions. The result is that this appeal must 
be allowed and the decision of the first Court be restored, and the 
execution will proceed. The appellant will have his costs, includ- 
ing fees on the higher scale. 

Blaie, J. — I entirely concur in the order proposed and for 
the reasons given by the learned Chief Justice. 

Buekitt, J.— I am of the same opinion, and for the same 
reasons. 

Appeal decreed. 

(1) (1893) I. L. E., 20 Calc,, 714. (3) (189S) I. L. E., 23 Calc., 374. 
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Bifore Mir* Justice Knoic, Mir, Jic&iiee Banerji €tnd Mr, Justice Aihman, 1809 

MUEI^IDHAE ASD others (DErENEANTS) V, PEil RAJ akh others BecenUr 2Q. 

, (PElINTirES.)* 

Alt We* XII of 18S1 iW*AK B. Bent Act), Section I—Wscproj^rieiar^ 

tenadf-* Wj'jjropnetar^ rights arisi/ig on sale of jpart only of mndor^s 

prupnetarg rights, 

llthil'hiim oi<hn- tliat tlie provisions of seciion^of tlio Kortli-Westerii 
l^roviiicts Rent Act, ISSl, ony com^' into opiiation, it is not nooessary tliat the 
zaiiiiiidar slioiild lose or pirt wi1h liis proprietary rights in respect of the 
t’vliole of liis interest in the malial. JBhawam, Brasad v, G-liulam M^iliamrracl 
(1) appioved. 

Mt Id also tint if a Kamindar s.lls his zamiudari lights and includes in the 
sale the r'ght to cnUivifcory possession of the sir land, and agrees to relinfiuish 
Ills expropi'ietary rights in respect of the sir land the vendee, in the event of 
snch pfissession not being dtliveiod or expiopiietaiy lights not being relinquish- 
ed, is not entitled to el um a ref iind of the sale piicc or any iiortion thereof. 

BhihliUiih Suigli v. liar Barsad (1) approved. 

Tiijj ilicis of t’ii 1 iMse are as follows : — Murlidhar and oihers^ 

!)oiisg owners of a len biswa share in the zamiudari of a village 
oalied Giiniatipur, sold to Pern Raj and ofeliors, on the 22iid 
Hej>teinbor 180 ij four biswas oat of the said share. By the same 
trails lotion the vendors also purported to convey to the vcnclees 
58 bighas 18 biswas of -ir laud. The sir land thus dealt with by 
I he conveyance iva^ a portion of 226 bighas 14 bi'^was of sir land 
appertaining io the whole village; and ivas slightly in exco-s of 
what would have been the sir of ths vendors proportioiiaio to 
the four biswa 4iaro sold by (hem. The sale-deed provided that 
the purodiascrs fehunld bo put into actual po'5',ession of the sir 
buul, and that the vendors should relinquish such exproprietary 
riglilK as tlioy might acquire therein. It was also stated in the 
Bale-deed that out of Rs. ifiOO, the amount of consideration fur 
the fealOj Its. 1;500 should be deemed to be the consideration for 
the transfer of the sir land and for the agreement to relinquish 
the exproprietary rights. The solo-deed further provided that in 
the event of the vendees failing to deliver possession of the sir 
land to the purchasers^ or of their not relinqubhing their 
cxpmprietaiy rights, the vendees would bo entitled to a refund of 

•SeconJ AppeU K'o. 8S5 of 1890 from a deeroo of Rai Pyarc Lai, District 
Ja%c of Maiiipiiri, dated the 5th^4.iigasi 1896, conBrining a decree of Maulvi 
Mohammad Mazkir Uusain, Subordinate Judge of Mainpuri, dated tbo 16th 

Juiio 1896. 

(i) (1806) I L. B., 18 All, 121. (2) (1896) L L. B., 19 All, 36. 

4 » 
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1S99 tbe aforesaid sam of Es. 1,600, Possession not having been 
delivered over the sir land, the present suit was brought for 
PaM’'EAJ- possession, and in the alternative for a refund of 

Rs. 1,600 with interest. The Court of first instance (Subordinate 
Judge of Mainpuri) made a decree in favour of the plaintiiffs for 
the refund of the amount stated above. On appeal the lower 
appellate Court (Officiating District Judge of Mainpuri) affirmed 
the decree of the firot Court. The defendants appealed to the 
High Court. 

Pandit Sundar Lnl, for the appellants. 

The object of that part of the contract between the parties 
which related to the sir land was to compel the defendants not 
to exercise the right conferred on them by section 7 of Act 
Uo. XII of 1881, and thus to defeat the object with which 
the provisions of that section were enacted. The contract is 
therefore void under section 23 of Aet No. IX of 1872, and 
is not enforceable at law — Leake on contracts, page 677, KasKi 
Prasad v. Kedar Nath Sahv, (1), Bkikham Singh v. Ear 
Prasad (2) and the judgment of this Court in an unreported 
case (Second Appeal No. 890 of 1896, decided on the 5th 
May 1899). 

The losing or parting with the proprietary rights of a person 
in a mahal so as to create exproprietary rights need not be a lo -s 
of or parting with his entire rights in the mahal. If it were 
not so, a man might sell all his rights in a mahal save and except 
one square inch of land therein. This would then prevent the 
acquisition of the rights of an exproprietary tenancy, which sec- 
tion 7 of Act No. XII of 1881 intended to confer, and the retention 
of which in the hands of ihe exproprietor is so carefully provided 
for in section 9 of the Act — Gulab Rai v. Indar Singh (3). The 
object of these sections is to make some provision for improvi- 
dent proprietors who are compelled by circumstances to sell or 
part with their lands. A proprietor may sell any part of his 
rights in a mahal or in the sir lands in the mahal— >8ital Prasad 
V. Avntul Bihi (4), Payag Singh v. Nmul Hasan Khan (5), 
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Chmtmham Da^s v. Sheomangal Singh (1)* la such a case ex-pro- 
pnelarj rights aeerue to the YemioT—BhawOfni Fmsad v. 
iam Mukaiihmad (2). The Board of Revenue in thebC Provinces 
at tlrht inclined to take this view — Shaikh Seraj-ud-din v* 
Muhdn All (3)— it however now expressed a different %dew 

^Khu&hah v. Bhika (1)« Tne adoption of this interpretation 
would aitogotlier defeat theobjecii witn which section 7 of Act 
Ivo. XII of 1881 wai enacted^ and would be inconsistent with the 
policy which underlies the enactment of section 174xA of this Act 
or sections 50^ 125^ and 190 of Act No. XIX of 1873. A 
conblriictioii which defeats the object of the law should not be 
adopted. In the present case the contract being voiJ^ the ©iiit is 
not jiiaintainable. 

Miiubhi Kfdindi Prasad (with Munslii Gokiil Prasad) for 
the rc^pOLdenis. 

The interpretation put upon section 7 of the Rent Act 

No. XII of 1881, iu BJm oMii Fras'id v. Ghulnm Mu>ham~ 
mad (‘i), de-iui'veo reounsidoration. A person must part with 
all liih proprielary rigiith in a mihal before he can atq^uire 
exproprietary rights iu thu land held by him as sir. I rely 
uiioii the sv.jnliiig or the -eelioi itodf. T.ie word ‘his’ in the 
lirhfc paragriph of the acctuii \ ei> ovpresbive. In the absence 
of any liiuitatioii the uordi ‘his pwpu, tar^ righis’ ought to be 
eoustruod iu their largest ^euse — Jamo Ba% v. Kkfayat Ah 
Khan, {5). In that case it was observed that “ seotion 7 of Act 
No. XII of 1881 must rotor to a case where the g:nmh)8qi lo-es 
or parts with all his proprietary rights.” Further on in the 
same case it was observed that “ the words ‘his proprietary rights ’ 
as used iu section 7 must refer to the losing or partin.^ with all his 
proprietary rights.” Section 7 of the lient Act is intended to 
provide a protection against absolute ruin for a zamindar who 
has lost all that he had and has nothing left to subsist on. But 
if the view taken in Bhaxoani Prasad v. Ghulam Muhammad 
(^2) be correct, it might happen that a person while retaining the 
greatest part of his property for himself might part with the 

(2) (180.)) 1. h. K.. 8 All , 121. i4) (IhSS) Sol. Hit., h. of K , it. 8.’ 

(5) \\ ajki.y Noks, LS'JiJ. X77. 
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minutest fraction of it witli tWs result, that he would acquire 
exproprietary rights in the proportionate share of hi& »ir laud 
Is he indigent enough to entitle him to the grace allowed hy 
law? What would bo the value of such grace? I submit that 
the interpretation put upon section 7 by the Boai’d of Ee venue in 
Khushaii v. Btnka (1) is correct and based upon sound reasoning. 

BanjEBJI, J. — The appellants, who were defendants in the 
Court of first instance, held a ten«biswas share in the mmindari 
of the village Qumanpur. They sold four biswas out of the said 
10 bibwas to the plaintiifs on the 22nd September 1803. By tliat 
sale-deed the defendants purported to convey to the plaintiffs 
not only a 4-bib was share of the zamiudari, but also 58 bighas 13 
biswas of sir land. This quantity of sir land is a portion of 22(> 
bighas 14 biswas of sir land appertaining to the whole village^ 
and is slightly in excess of what would be tlie sir of the defen- 
dants proportionately to the 4-biswas share sold by them. Tiie 
sale-deed provided that the purchasers should be put into actual 
possession of the sir land, and the vendors should relinquish su(h 
exproprietary rights as they might acquire therein. It was also 
stated in the sale-deed that out of Es. 4,00Q, the amount of con- 
sideration for the sale, Es. 1,500 should be deemed to bo the con-^ 
sideration for the transfer of the sir land and the agreement to 
relinquish exproprietary rights. The sale-deed further provided 
that in the event of the vendors failing to deliver possession of 
the sir land to the purchabers, or of their not relinquishing their 
exproprietary rights, the vendees would be entitled to a refund of 
the aforesaid sum of Es. 1,500. Posbession not having been 
delivered over the sir land, the present suit was brought for 
recovery of possession, and, in the alternative, for a refund of 
Es. 1,500 with interest. The Court of first instance made a decree 
in favour of the plaintiffs for the refund of the amount stated 
above. That decision has been affirmed by the lower appellate 
Court. The defendants have preferred this appeal on the ground 
that the agreement upon which the plaintiffs have based tlieir 
claim is contrary to law and is therefore void* It was held in 
Mhikham Smgh v. liar Frasadr{2) that if a Zamindar sells his 
ssamindari rights and includes m the sale the right to cultivafory 
(1) (1888) Duu, B. Qk p. 8. (3) (1885) I. L. B., 1$ All, 
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|ios«ie«?4oii of the sir Imd and ogreo'^ to relinquish lii^ oxproprie- 
tary rights in fe«peft of the sir land, the vendee, in the event of 
sneh posse«tsion not being delivered or exproprietiry rights not 
being relinquished, is not entitled to clnim a refund of the sale 
price or any portion thereof. To this view I still adhere. The 
only other question which has to bo considered In this case, there- 
fore, is whether, by selling a part of their proprietary rights 
in the village in question, the defendants could acquire exproprie- 
iary rights in res|iect of their sir land under seclion 7 of Act No. 
XII of 1881. The decision of that question depends upon the 
eonstriiefion to be placed on the provibions of beetion 7. Does 
that section contemplate that exproprietary rights would accrue 
in favour of a person losing or parting with bis propiieiary right® 
only when he loses or parts with all hi^ proprirtnry rights or that 
he would a(‘qnire such rights even when he parts with or loses a 
portion of his proprietary rights? This question was ans'wcred by 
a Division Bench of this Court in the case of Bhawmn Prasad 
V, Oh^flam Ifnkammad (1), In that case it was held that in 
order that the provisions of section 7 may come into operation, 
it is not necessary that the 55amindar should lose or pirt with his 
proprietary riglits in respect of the wdiole of his interest in the 
inahah With that decision I am fully in accord. The language 
of section 7 is no doubt not so clear as it should have been } but 
having regard to the policy of that section any construction other 
than that placed on it in the ruling referred to above would 
evidently defeat the object of the section and enable a proprietor 
to divest himself of his sir lands by excluding from sale an 
mfinitesimal portion of his proprietary rights. The reasons for 
hokling that the section does not contemplate the transfer or loss 
of all proprietary rights are fully stated in that judgment, and 1 
iifiV*e nothing to acid to those reasons. There is, it is true, a 
ruling of the Board of Eevenue, reported in the Selected 
Decisions of the Board of Eevenue for 1888-1891, at page 8, in 
which a contrary view was held, but I am unable to follow tbe 
conclusions arrived at in that ruling. According to woll-knowux 
rules of construction it is our duty to place on the section ®uch a 
construction m would effectuate the intention of the Legislature, 
milBBQ) J.h K, 10 All, 35, 
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provi(l^‘il that the language of the section can admit of the con*® i# 
struction, I hold that the language of section 7 is sufficiently wide 
to justify us in construing it in the manner in which it was con-* 
stmcd in Bhawani Prasad y. Olmlam 3In>hanimad (1). If the 
words proprietary rights in section 7 mayy as I hold they doy 
include a part of the proprietary rights^ the subsequent Words 
land hold by him as sir can be equally held to include a pro-^ 
portionate part of the sir land. In this view as the agreement upon ^ 

which the plaintiffis have based ti^eir cla^ui would have the effect 
of defeating the law as I understand itj it is a void agreement and ^ 
cannot be given effect to. The plaintiffs^ suit should therefore have 
been dismissed. I would allow the appeal, set aside the decrees of 
the Courts below and dismiss the suit ; but having regard to the 
conduct of the defendants and to the fact that the plea which has ^ 

been taken in this Court was never raised in the Court below, I 
would mako no order as to the C03t<=« of the litigation. 

Knox, J. — I follow my learned brother, but with extreme 
hesitation. If the question was res integra and if the precedent, 
Bhawani Parsad v. Ohulam Muhammad (1), did not stand as 
a repoited decision of this Court, 1 should have been very much 
inclined to hold otherwise. The interpretation now placed seems to 
me to put such a strain upon the words of the section as they stand ^ 

that I doubt whether they can bear it. We have had abundant | 

evidence that the language of this particular Act is in many f 

cases, to say the least of it, very inartistic, and it may be that I 

the interpretation which we now put is one within the spirit and 
policy aimed at by the Legislature when they enacted this 
section. 

AixmAN, J.— The decision of this appeal turns upon the 
construction of the opening words of section 7 of Act No. XII of 
1881. These words are as follows “ Every person who may ^ 

hereafter lose or part with his proprietary rights in any mahal shall 
have a right of occupancy in the land held by him as sir in such 
mahal at the date of such loss or parting at a rate of rent such as ' 

is specified in the section. The Board of Revenue for these proviii- t 

ces held that the right thus created did not arise ualil the person ^ | 
claiming it lost or parted with the whole of his proprietary rig ts | 

(1) (tS9S) I. L» 18 All, 13L j; 
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in the mahal. In the case of Bhawctni Prasad v, Oliula^n 
3fuhmnmad (2) a divisioB Boncli of this Court pointed out that 
if this was the to be attributed to the words of the section, 

the object of the Legislature would be easily defeated. This 
is undoubtedly true. I think it is pos^^ible to construe the words 
"his proprietary rights” as meaning the whole or part of his pro-- 
prietary rights ; but there remains the passage in the section shall 
have a right of occupancy in the land held by him as sir in such 
mahal at the date of sucli loss or parting/^ The learned Judges 
who decided the ca«^e just referred to do not consider what mean- 
ing would have to be put on those words if an exproprietary 
right arises when a mmindar parts with a portion only of his 
proprietary rights. I scarcely think tliat the learned Judges 
would have held that if a zamindar parted with a mere portion of 
Ills proprietary rights he would thereby at once become an expror 
prietary tenant of the whole of the sir land which he had held in 
tlie mahal, and yet that is the apparent meaning of the words 
used by the Legislature. To carry out the view of the Division 
Bench tq its logical conclusion, we should have to read the sec- 
tion as if it ran ^Nhall have a right of occupancy in such por- 
tion of the land hcdd by him as sir in such mahal as is propor- 
tionate to the proprieiary interests tie has lost or parted with.” 
This seems to me to trench dangerously on legislation. But 
in view of the cou'^ideration that the construction put upon 
the section by the Board of Eevenue would result — -to use the 
words of the learned Judges who decided the case of 
wani Prasad v. Ghulam Mahammad (1) in opening a door 
through which it would be possible for evasions of the law to 
become general in these provinces, I do not wish to depart 
from the principle stare decisis^ and I concur in the order 
proposed. 

By THE CoiJKT. — -The order of the Court is that the appeal is 
allowed, the Judgment and decree of the lower appellate Court 
are set aside, and the suit of the plaintiffs is dismissed, but with- 
out costs. 

• Appeal decreed* 

. (1) (1S95) I E., 18 All., 121. 
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before Mr. Justice Blair and Mr. Justice Burhtf. 

MEHKBA5I0 (Dbib’jdanT) ® NADIR AM abd akoiihbb (PB^nrTirfs) ** 

Act Mo. IV of 1882 (Transfer of Propertij Act), section Mortgage^ 
Prior and subsequent mortgagees— Bffect of non-compliance wM 
section 85 

A prior inortgftgee, witliout maiine' a puisne Moi-tgagee a party to hia 
suit, sued on his mortgage, obtained a decree for sale, sold the mortgaged 
property, and purchased it himself Subsequently the puisne mmtgagee hold- 
ing a mortgage OTor the same property brought his rnortgige into suit 
withont mailing the piior mortgrgeo n party, and obtained a decree for sale. 
SeZdthat the puisne mortgagee could not bring the mmtgiged property to 
sale in execution of such decree. JauU Prasad v. Kislien Bat (1), followed. 

The facts of this case are as follows : — 

Dilawar Ali owned 6| biswas of the village in suit. This 
share he hypothecated to Banwari Das by means of four deeds 
executed on different dates in the years 1874, 1875 and 187G. 
After the execution of at least two of these deeds Dilawar Alf 
mortgaged the same property to Narain Das. Banwari Das sued 
on his deeds before Act No. IV of 1882 came into force, and 
obtained a decree. He did not make Narain Das, the subsequent 
incumbrancer, a party to that suit. Narain Das sued in 1886, 
and obtained a decree. He did not make Banwari Das a party 
to his suit. Banwari Das, in execution of bis decree, brought the 
mortgaged property to sale and purchased it himself. Narain 
Das sold his decree, but when the purchaser attempted to execute 
it bv sale of the property, objection was taken by the I'epre'enta- 
tives of Banwari Das, the first mortgagee. 

The suit, out of which the present appeal arose, was brought 
by the representatives of Banwari Das for a declaration that the 
decree held by the defendant as purchaser from Narain Das 
could not be executed as against them. The Court of first 
instance (Subordinate Judge of Moradabad) dismissed the suit. 
On appeal the lower appellate Court (Additional Judge of Morad- 
abad) reversed the deer^ of the Subordinate Judge and gave the 

•Second Appeal No. 605 of 189V, from a decree of H W. Lyle, Eeq., 
Additional District Judge of Moradabad, daiSd the SSth May ISaV, reversing 
a decree of Pandit Raj Nath, Subordinate Judge of Moradabad, dated the 2nd 
September 1896. 

^ (1) (1894) I. L, E., 16 All., 478, 
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plaintiffs Ike deckrafcioii which they sought. The defendant 
thereupon appealed to the High Court. 

Mr* 8. AmimcMm for the appellant 

The Hon^ble Mr. Gonlan and Maulvi Qhtilam Mujtaba for 
the rospoiidents. 

BiiAiBand Burkitt, JJ. — In this case the contending parties 
are practically the first and second mortgagees or their repiesen- 
tatives. The first mortgagee^ who is represented by the plain- 
tilTs-respondents, sued upon his mortgages, obtained decrees for 
sde, and in exeention piirchaDod the mortgaged property. To 
his stiit he did not make the puisne mortgagee a party, as he wats 
bound to do under the provisions of section 85 of the Transfer 
of Property Act. Tlie puisne mortgagee, who is represented by 
the defendant-appellant, in his turn instituted a suit upon his 
mortgage : he did not make "the latter a party to his suit. The 
puisne mortgagee obtained a decree for sale, and has now put up 
and advertised the mortgaged property for sale. Thereupon the 
plaintiffs, the representatives of the prior incumbrancer, have 
instituted this suit, in which they ask for a declaration that that 
properly is not liable to be sold in execution of the deci*ee held 
by the defendant puisne mortgagee. A decree has been given by 
the lower appellate Court in terms of the prayer for relief. The 
meaning of the decree under appeal we take to be tliat the defen- 
ilant the puisne mortgagee cannot bring to sale the mortgaged 
property in execution of a decree in a suit to which the prior 
mortgagee was no party. If that is the meaning of the decree it 
is, in our opinion, a perfectly right decree. For our authority 
we refer to the case of Janki Prasad v. Ktshen Dat (1) 
Broadly stated, the effect of the ruling in that ca^e is that 
a mortgagee, who has obtained a decree for sale in a suit to 
which he did not make other mortgagees parties, cannot bring 
the mortgaged property \q sale in execution of that decree. It is 
immaterial that in tlie cate we have just cited the parties who 
weie prevented from bringing the mortgaged property to sale 
were the first mortgagees, and that in this case the party songhtto 
be prevented from bringing^the mortgaged property to sale is the 
riiuesuitalive of the second mortgagee. Indeed, the case would 
(I, I (1.801)} b Xi. to AIL| *178 jf at pp* 
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be, if anything, stronger against the second mortgagee than 
against the nist mortgagee. In our opinion the defendant-appellant 
heie IS not entitled to bring this property to sale in execution 
ol the decree lor sale which she holds. It may be that in a 
properly constituted suit with a proper array of paxties and in a 
suit in which she offers to redeem the prior mortgages the appel- 
lant may be entitled to bring the property to sale after such 
redemption. As to that matter, however, it is unneoessarv for 
us to express any opinion. We think that the deeree of the 
Court below as interpreted above is a coireot decree. We dismiss 
this apped with costs. 

Appeal d%sm%8sed^ 


Before Tfr. JusHce Knox and Mr Justice Blair 
BARKVT-UN-NIS&A (Appmcani) o ABDUL AZIZ (Oppositb paetv) * 

CiaU Froeedvi e Code, leetion oOi— Criminal Procedure Code, section 14S 

—Order of Mac/isti ate for maintenance of posseision no lar to Us 

ap'pomtment of a receiver by a Civil Court 

The fact that theic custs in itspect of any immovable propel ty an Older 
of a MagUtiato passed under section 14,5 of the Code of Ciiminal Pioeedure 
mnobartothceveicise hy a Civil Conit of the power conferred on it by sec- 
tion 505 of the Code of Civil Procedme of appointing a leoeivw in lospect of 
the same iiropoity , j « 

The facts of this case sufficiently appear from the order ot 
the Com't. 

The Hon’ble Mr. Gonlan, Mr. IF. K. Porter and Maulvi 
Ohulam Mujtaha, for the appellant. 

Mr. S. Aimr-ud-din, for the respondent. 

Knox and Blair, JJ.— This is an appeal from an order passed 
by the Subordinate Judge of Moradabad on the 29th July, 1899, 
refusing to appoint a receiver to certain property, the subject of a 
suit before him. The gionnd on which the learned Subordinate 
Judge bases his refusal is that in suits like this one before him, 
there is no rule for the appointment of a receiver, and injunctions 
only are deemed sufficient. He adds that there is no reasonable 
cause for the appointment of a receiver. How as to the circums- 
tances of the case. The respondent Maulvi Abdul Aziz is a 

• First Appeal No 77 of 1899 from an Older of Lala Mata Brasad, Suboidi' 

jaute Judge ot dated tli© July ta99» 
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person wlio in a prior liatl claimed a declaration fiom this 
Court that one Niirul Haq^ miiiisarini of cortam waqf properi}"-— 
the property now in suit— had been dismissed from his office of 
miinsanm, that he, Manlvi Abdul Asiiz^ had been appointed as 
manager in Niini] Haq\ place, and that being so, the mutawalli, 
Mii&animat Barkat-nn-nissa, had no right to remove him, the said 
Abdul Azk, from the managership^ The suit brought by Manlvi 
Abdul Aziz against Miisammat Barkat-im-nissa and others was 
fought up to thib Court with the rebiilt that the declaration that 
Manlvi Abdul Aziz asked for was refused and his suit dismissed. 
This order was passed on the 10th May, 1899. Upon this the 
appellant before us instituted a suit for the ejectment of Maulvi 
Abdul Aziz, and after institution applied to the Siiboulinate Judge 
for the appointment of a receiver under section 503 of Uie Code 
of Civil Procedure. The older refusing the appointment prac- 
tically gives no reasons for the refusal, and it is not therefore easy 
to say with authority what it is that weighed upon the Subordinate 
Judge’s mind. The matter has, in another form, been already 
before this Court, as the appellant asked for an appointment of 
an (id inttHm receiver pending the hearing of the present appeal. 
It was then held that the powers of a Civil Couri trying an action 
for ejectment were not in any degree controlled by reason of 
a Magistrate making an order maintaining possession on behalf 
of one of the litigants under section 145 of the Code of Criminal 
Procedure. The reference here made is to an order passed by a 
Magistrate in 1896, whereby the Magistrate, acting under the pro- 
visions of section 145 of the Code of Criminal Procedure, decided 
that Maulvi Abdul Aziz was in possession and issued an order 
declaring him to be entitled to possession until evicted there- 
from in due course of law.” If this was the fact which weighed 
with the Subordinate Judge we can only repeat in clear terms 
what was said on the 18th November, 1899, namely, that the Code 
of Civil Procedure and the powers of Civil Courts under that 
Code are in no way fettered by any order that may be passed by 
a Magistrate under section 145 of the Code of Criminal Pro- 
cedure. The Magistrate’s orifer under section 145 is only inten- 
ded to contr<3d any period up to the time when the Civil Court 
takes seisin of the matter and passes such orders as may be 

31 




1900 


Baukai- 

tJN NISSA 

Abbtji* Aziz. 


216 



THE INDIAN LAW BEVOETrf, [vOL. XXII, 

^900 neosssary for the protection of the property. In the present case 
Baekat- "we consider it absolutely necessary for the preservation and better 
vN-HissA oustody^ and management of the property that neither of the 
Abdvi, Aziz, contending parties should be in possession of it until the dispute 
between them has been fully determined, and that the property 
should remain in the custody of a person independent of both 
parties,— a person moreover whose position will be that of an 
officer of the Court appointed by and answerable to the Court for 
all acts done by him during the period of his receivership. We 
accordingly allow the appeal, set aside the order of the learned 
Subordinate Judge, and send this case bach to him to be dealt 
with in the light of our instructions and in accordance with the 
provisions of section 505 of the Code of Civil Procedure. The 
appellant will get her costs. We think it expedient to add that 
our order is not to be interpreted as an order setting aside the 
order of the Magistrate. The appointment of a receiver should 
be made with the least possible delay, and in order that the 
JMagistrate may be aware of the purview of the order of this 
Court we direct that a copy be sent to him for his informa- 
tion. 

Appeal decreed. 


1900, 
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REVISIONAL CRIMINAL. 

Before M'rt Justice Blat^* 

ABDULLAH (Applicano?) v, JITU (Opposite 
Criminal Broeedure Code, sections 87, 88, Sd-^Ahscondinff offender-^Br&* 
clamattonand atiachmeni — Sale of attached pro j^erty-^ Title ofpurehaser» 
Whexe piopeity was attacliod and sold as prox>eity of a proclaimed offender 
under sections 87 and 88 of tlie Code of Criminal Proc0dnre,it was that 
althottgli ilie proelamation ^as ii regular, yet, the property having vested in 
third parties strangers to the proceedings in which the proclamation was 
made, the sale could not be set aside. 

This was a reference under section 438 of the Code of Cri- 
minal Procedure, made by the Sessions Judge of Allahabad. The 
facts out of which the reference arose are as follows. 

A charge was brought in May 1898 against the applicant 
Abdullah aud two other persons. The applicant did not then 

* Orijaiaal Eevision No. 813 of 1899. 
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appear, and the ca&e was tried out against the two others, who were 
fined jRe. 1 each under section 426, of the Indian Penal Code. 
As regards the applicant, the Magistrate who tried the case record- 
ed his opinion that further proceedings need not be taken against 
him, as the matter was a trivial one. Notwithstanding this the 
complainant subsequently applied for process against the applicant, 
which was granted. As the applicant failed to appear, proceed- 
ings to enforce his attendance were adopted, and finally his pro- 
perty was attached, and some houses belonging to him were sold. 
The applicant then appeared, and asked that the proceedings 
against him might be stopped, and, in another application, that 
the proceedings for attachment and sale of his property might be 
set aside. In both applications applicant contended that he was 
protected by law. In the first application he contended that the 
Magistrate’s remarks in his judgment, dated the 14th Juno 1898, 
virtually amounted to an acquittal, and that he could not be tried. 
On this point the Sessions Judge was of opinion that the order of 
the Magistrate was not an order of acquittal, and that there was 
no bar to the applicant’s being tried. The Sessions Judge did not in 
respect of the proclamation proceedings find that any irregularities 
occurred in the attachment proceedings, except that at the time of 
attachment the Government did not take possession of the houses, 
as it should have done under section 88 of the Code of Criminal 
Procedure, but it left them in applicant’s possession, and that 
even after sale they were apparently still in his possession. He 
wa.s, however, of opinion that the ca=e was one in which it would be 
appropriate to stop all proceedings and to cancel the attachments 
and sales, and to return the sale money to the purchasers. The 
charge against him” said the Judge is a very trivial one and 
resulted in the case of his two fellow-accused in a fine of one rupee 
each only. For such an offence it appears to me unnecessary to 
rfflort to extreme processes of law which entail attachment and sale 
of houses, &c., &c,, and also to revive the charge after so long.” 
The Government Pleader after taking instructions from the Dis- 
trict Magistrate ^reed that the matter was not one which ought 
to be pursued any further. The«complainant, however, opposed 
this course, urging that the applicant was a man of extremely bad 
antecedents, having several previous convictions against him, and 
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that in respect of the very matter in question he was at the time 
bound over to keep the peace and had purposely avoided the pro- 
cess of the Court until such time as his bond should have expired. 
Under these circumstances the Sessions Judge referred the case to 
the High Court for orders. 

Mr. jR. K, Sorabji for the applicant. 

Maulvi Mohammad Ishaq for the opposite party. 

Blaib, J. — Three persons were sent before a Magistrate to 


answer a charge under section 426 of the Indian Penal Code. Two 


of them presented themselvesj the third was absent. The case was 
heard against the two who were present. Upon their being con- 
victed, the Court showed its appreciation of the magnitude of their 
offence by inflicting on each of them a fine of Re. 1. That 
amount was ordered to be given to the prosecutor, and the Magis- 
trate says that it would more than recoup him for any damage 
suffered. The Magistrate also says that in his opinion the matter 
was so trivial that it was not desirable to waste time in pursuing 
the charge against the absent man. A few clays after that deter- 
mination of the case against the two, a fresh complaint was lodged 
against the third man by the prosecutor, and the Magistrate rightly 
held that such a complaint was not barred by any rule of law. 
The Magistrate entertained the complaint and issued his warrant 
for the arrest of the person charged. After some search had been 
made the Magistrate found that the person for whom the warrant 
had been issued was absconding or concealing himself to evade 
process, and thereupon on the 12th September drew up a procla- 
mation calling upon the person charged to appear at the Court 
House at Allahabad within thirty days of the date of proclamation. 
It is not clear whether there ever was complete publication as 
required by law of that proclamation. The provisions of sub-sec- 
tions (b) and (e) appear to have been complied with upon the 17th 
September. There is nothing to show whether the provisions of 
sub-section (a) were ever complied with at all. There was no 
endorsement or statement in writing made by the Court validat- 
ing the proclamation. It is therefore obviously not a proclama- 
tion according to law. It did r|pt specify a place and a time for 
the appearance of the absent man within thirty days or more from 
the date of the publication. 
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Apparently some form intended to amount to an attachment was 
gone throughj but apparently the property, whatever it was, was 
allowed to remain in the possession of its original owner. A sale 
took place of what are described as houses. Purchasers were 
found and, I suppose, the purchase money was paid. Whether the 
possession of the property ever passed into other hands than that of 
the original owner is not clear. Now these matters were brought 
to the attention of the District Judge in an application for revi- 
sion made by the absent man, and the Judge refers to this Court 
a statement of the facts coupled with a recommendation that 
further proceedings before the Magistrate should be put a stop to, 
and the attachment and sale be cancelled, and the sale money 
returned to the purchasers. It has been objected to the Judge’s 
recommendation that the applicant in revision before him had and 
has his remedy under section 89 of the Code of Criminal Pro- 
cedure, which enables the subject of such a proclamation as this to 
prove within two years that he had not absconded to avoid the 
warrant, and that he had not sufficient notice of the proclamation 
to enable him to attend within the time specified therein. It 
seems to me that section 89 prescribes a remedy where there is a 
good and legal publication, but offers no facility for the contesting 
of the legality of the proclamation. The fact, however, remains 
that a sale has taken place ; that the purchasers have acquired 
some sort of title, and I am not aware that this Court in exercising 
its royisionai power has ever passed an order affecting the title of 
persons (outsiders) to the legal proceedings in which the order 
is made. I therefore direct that the proceedings before the 
Magistrate go no further, and must decline to make the order 
desired in respect of the order of attachment and sale of the pro- 
perty. It will be for the parties to seek elsewhere their legal 
remedies. 


ABntTLI.AH 

Jirij. 
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Sefore Mr JutUcc Slmr and Mr. Jusime Burlitt. 

SHIAM LAL (PiAiNTisp) ®. CHHAKI LAL and othbes CDrEENDANTs).# 
A.ct No IX of 1^,12 ('Ind%an Contraet Act) sectton Z3— Agreement opposed 

to puUiO poltcg— Contraet relatxng to purchase of land witUn hit 

cxreUhp a patwari—Acf No XIX of 1873 (N-W. P Land Mevenue 

AciJ Section 257. 

Seld that a oontiact entered into by a patwari for the purchase for his 
benefit of land situated within his oiiole Is a contiaet which is opposed to 
public policy, even though it may not be rendeiod void by the lules framed 
by the Boaid of Revenue for the guidance of patwaiis. 

This was a suit for declaration of proprietary rights in and 
for possession of certain zamindari property brought under the 
following circumstances. The plaintiff was at one time patwari 
of a village called Birari, and, whilst occupying that position, 
had purchased, in the years 1878 and 1882, certain property 
within his circle ; but, inasmuch as such a transaction was 
forbidden by the Buies of the Board of Kevenue, he had made 
the purchase in the name of Udai Ram, his uncle. The plaintiff 
alleged that during Udai Ram’s lifetime the profits of the 
property were regularly paid to him ; but that after Udai Ram’s 
death the defendants, who were his representatives, denied the 
plaintiff’s title and refused to hand over the profits. Hence this 
suit. The Court of first instance (Subordinate Judge of Agra) 
gave the plaintiff a decree. The defendants appealed. The 
lower appellate Court (District Judge of Agra) decreed the appeal 
and dismissed the suit on the findings, first, that the transaction 
in question was absolutely forbidden by the Rules of the Board 
of Revenue, which had the force of law, and, secondly, that the 
transaction was opposed to public policy. The plaintiff appealed 
to the High Court. 

Mnnshi Mam Prasad and Pandit Sundar Lai for the 
appellant. 

Pandit Moti Lai Nehru for the respondent. 

Blair and Buekitt, JJ. — It is unnecessary for us to set forth 
the facts of this case, which will be found in the judgment of the 

' ' ■ - ' — 

♦ Appeal No. 572 of 1897, from a doci eo of F. W. Wells, Bsti , BIstnet 

of Agra, dated the 26fcli Juno 1897, leveisitig a decxce of Mmlvi Syed 
Subordinate Judge of Agxa, dated tlie 31st March 1897» 
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Coiirl Mow. Tlio lower appellate Oonrt is wrong in saying that 
the patwaris^ mies in force in 1878 and 1882; issued by the Board 
of Revenue with the sanction of the Government; had the force 
of law. In that matter the learned District Judge is clearly 
mistaken. Under section 257 of Act XIX of 1873, the only 
rules which, after publication in the P. Gazette, acquire the 

force of law, are the rule^ mentioned in cIs. {a) and (6) of that sec- 
tion, and they are rules to be made by the Local Government itself. 
If the rules as to patwaris le assumed to have been made under 
cl. (c) of that section, they clearly have not the force of law, and 
practically would be no more than departmental rules made by 
the Board of Revenue with the sanction of the Local Govern- 
ment* In this matter, therefore, the Court below was wrong. 

But though, in oiir opinion, the Court below was wrong in 
that matter, it does not follow that its decision must be set aside. 
The learned J udge has held practically that the contract relating 
to purchase of land within his circle, made by the patwari for his 
benefit, is opposed to public policy. In our opinion that finding 
is correct The learned J udge very properly puts it that it is 
the duty of a patwari to keep impartially the accounts of samin- 
dars and tenants or between zamindars with conflicting interests ; 
and further that no patwari can do his duty properly if he has 
a dir«M3t interest in property in his circle.^’ We think that these 
remarks are well founded. They show how the interest of a 
patwari, who has acquired a proprietary title to land within his 
circle, conflicts with his duty as a patwari bound imi>artialij to 
record matters of most vital importance to both zamindars and 
tenants. In the present case the plaintiff admits that having 
contrary to the rules purchased land in his circle, he, with the 
object of concealing that purchase from his superiors, took the 
conveyance in the name of another person. The representatives of 
that other person are the defendants to this suit. Their predeces- 
sor in title was, according to the plaintiff, an active party to this 
transaction, which transaction we regard as being entered into 
for purposes opposed to public policy. For the above reasons 
we concur in the decree of tijie lower appellate Court dismissing 
the plaintifl^ suit, and we dismiss this appeal with costs. 

Appeal dismissed^ 
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JBefore Mr, Justice BnrJntt. 

l^ehmary 3. KAMLAPAT ahd another (Detendants) d, BALDEO akb others 

(PEAINTlFrs).'® 

Execution of decree — Suit under section 2^1 of the Civil Froeedure Code-^ 

Suit decreed — Appeal ly decree-holders — Feath of one of two Joint 

decree-holders — Abatement of a^^eal* 

A suit was instituted against two joint decree-holders under section 283 of 
the Code of Civil Procedure for a declaration that certain property which had 
been attached by them belonged to the plaintiffs, and was not liable to be 
taken in execution of the decree. The suit was dismissed by the Court of 
first instance, but decreed by the lower appellate Court. The decree-holders 
appealed, but during the pendency of the appeal one of them died and no steps 
were taken to bring his rej)iesentatives on the record within the prescribed 
period. 

Meld that the appeal abated. Ghamandi Lai v. Amir JBegam (1), referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Munshi Qulzari Lalj for the appellants. 

Maiilvi Ghulam Mwjtaba, for the respondents. 

BtTEiaTT; J. — In this case the plaintiffs^, now respondeiiis, 
instituted a suit against the defendants, now appellants, to have 
it declared that certain property attached by the defendants in 
execution of a money decree against the father of the plaintiffs 
belonged to the plaintiffs, and was not liable to bo taken in 
execution of the decree against their father. The suit was dis- 
missed by the Court of first instancc/but was decreed on appeal 
by the Subordinate Judge. From that decree the unsuccessful 
defendants (the decree-holders Kamlapat and Musammat Anandi) 
preferred a second appeal to this Court. 

That appeal came on for hearing before mo sitting alone, and 
haying heard the parties I referred an issue to the lower appellate 
Court under section 566 of the Code of Civil Procedure. The 
Subordinate Judge in reply returned the i&sue without any finding. 
He reported that Kamlapat, one of the appellants, had died, and 
that therefore he was unable to proceed to the trial of the issue 
remitted to him. The fact of Kamlapat\s death was not known 
when the appeal originally came on before me for hearing. 



* Second Appeal Ho. 70 of 1890 from a, decree of Pandit Kaj Nath, Sub- 
ordinate Judge of Mainpuri, dated the 18th October 2898, reversing a decree of 
Babn ChaJiu Mai, Muusif of Maitumri, dated the 10th May 189^ 

(1) Weekly Notes, 1894, p, 22. 
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Under the above eiroumstances it is contended for the respon- 
dents that the appeal has now abated, and I have to decide 
whether that contention is well founded or not. 

It is not denied that more than six months have elapsed since 
the death of Kamlapat, and admittedly no application either by 
the co-appellant, Musammat Anandi, or by anyone on behalf of 
the representatives of the deceased appellant, to have his represen- 
tative brought on the record, has been made. So primd facie it 
would appear that the appeal must be held to have abated. It is 
contended, however, that the right to proceed with the appeal has 
survived to the oo-appellant, Masammat Anandi, and that I 
sliould act as provided in section 362 of the Code of Civil Proce- 
dure. The argument is that as the money decree passed in 
favour of Kamlapat and Musammat Anandi was a joint decree, 
Slusammat Anandi is, under section 231 of the Code of Civil 
Procedure, entitled to sue out execution of the entire decree for 
the benefit of all the joint decree-holders and of the representa- 
tives in interest of any deceased joint decree-holder, and that the 
right to proceed with the appeal in the absence of any representa- 
tive of her eo-appolkut has therefore survived to her. The reply 
to this argument is that the proceedings now before me are not 
proceedings in execution of a decree, but are appellate proceedings 
in a suit to which section 231 has no application. "What I have 
to decide is not whether Musammat Anandi alone could prosecute 
execution proceediugs under section 231, but whether the right to 
appeal from the Subordinate Judge’s decree iu a suit in which she 
and her deceased co-appellant, Kamlapai, were unsuccessful defen- 
dants survives to her within the meaning of section 862 of the 
Code. In my opinion that quesciou must be answered in the 
negative. In the case of Ohamandi Lai v. A'niir Begam, (1) it 
was distinctly laid down that a Court hearing an appeal should 
have before it all persons whose interests might be affected by 
the decree in appeal. Now here there were two persons, Kamla- 
pat and Musammat Anandi, both equally interested to procure 
a reversal of the decree of the Subordinate Judge by which 
their suit was dismissed. Oao*of those persons died more than 
six months aga after they had appealed to this Court against the 

(1) Wwitlj Notes, 1S94 P 22 . % 
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decree of the Subordinate Judge. No application has been made 
to bring his representative on the record. It has not been shown 
or even alleged that the deceased Kamlapat left no legal represen- 
tative, or that the surviving appellant, Musammat Anandi, is 
such representative. It is most unlikely that she could be 
Kamlapai’s legal representative. On this state of facts there are 
no materials on which 1 can find that the right to prosecute the 
appeal survived to Musammat Anandi alone. I must therefor® 
hold that the appeal has abated. I accordingly dismiss it with 
costs. 

Appeal dismissed^ 
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Before Sir Arthur Strachetf, Kfdght, CMef Justice and Mr. Justice 

Banerji. 

GOBAEBHAN DAS (Depbndakt) d . JAI KISHEN DAS 
Act Mo. IX of 1S7 2 {Indian Conti act Act), sections 15, 16, 19 — Contract*-^ 
Undue injltience — Coercion — Coml Procedure Code, sections 622, 526 — 
Award — Validity of awat d^ Award puryortiny to he a considered 
award of the arbitrators, hut really an agreement hetiueen the parties 
to the submission. 

Under section 16 of tlie IiK^ian Contract Act, 1872, as it stood before 
it was amended by Act No. VI of 1899, it is not sufficient, in older to render a 
contract voidable on acconnt of undue induence, that the party claiming to 
avoid the contract should have been at the time he entered into it in a state of 
fear amounting to mental distiess which enfeebled the mind: but there must 
further be action of some kind, the enax^loymeat of pressuie or influence by or 
on behalf of the other paity to the contract Jones v. Merionethshire 
Building Society (1), referred to. 

Where an awaid which purported to bo a considered award of the arbitra- 
tors framed after consideration of the statements of the parties and the 
evidence of witnesses was found in reality to be merely the adoption by the 
arbitrators of an agreement arrived at and signed by the parties to the refer- 
ence, it was held that this would not prevent the award being a valid and 
binding award between the parties. 

The facts of this case are fully stated in the judgment of 
Strachey, C. J. 

Babu Jogindro Nath Chaudhri and Munshi Jwala Prasad^ 
for the appellant. 

Pandit Bundar Lal^ for the res;gondent. 

First Appeal No. 76 of 1898 from a decree of Babu Nil Madhab Boy, 
Bubordinate Judge of Benares, dated the 25th November 1897. ^ 
f <1) li, B., 1892, 1 Oh., 173. 
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Steachey, C. J. — Thita is an appeal from a decree passed in 
accordance with an award which was ordered to be filed under 
section 526 of the Code of Civil Procedure. Having regard to 
the construction 'nhich has been placed upon the last paragraph of 
section 522, with which seetiou 526 must be read, the only ground 
upon which such an appeal wdll lie is that there has been no 
award in law or in fact on which a decree could legal]), be passed. 
tThe only grounds upon which the award was contested in the 
Court below and in this Court are— (1) that by reason of coercion 
or undue influence exercised on the mind of the appellant there 
was no valid submission to arbitration; and (2) that there w’as 
no award in the sense of a judicial determination by the arbitra- 
tors of the matters submitted, but the arbitratora merely accepted 
a settlement of those matters by other persons, and mechanically 
signed an award which was put before them for their signature. 

Now as I’egards the firat point, no question of coercion properlv 
so-called arises in this case. Coercion is defined in section 15 of 
the Indian Contract Act. It is clear that coercion as thus defiued 
implies a committing or threatening to commit some act which is 
contrary to law. No such act is alleged to have been committed 
or threatened in (he present case. Therefore coercion may be 
put out of the question altogether. The question of undue 
influence requires further consideration. We must apply the 
definition of undue influence contained in section 16 of the Con- 
tract Act, as it stood before its amendment by section 2 of Act 
No. \ I of 1899. The only part of section 16 which has been 
suggested as applicable here is the second clause, which provides 
that undue influence is said to be employed “ when a person whose 
mind is enfeebled by old ago, illness, or mental or bodily distress, 
is so treated as to make him consent to that to which, but for 
snob treatment, he would not have consented, although such treat- 
ment may not amount to coercion.” If the appellant’s consent, 
to the submission w,as caused by undue influence as thus defined, 
the contract was voidable at his option under section 19. Now 
the circumstances under which the submission was entered into 
were these. There had been certain dealings between the appellant 
Gobardhan D m and one Gopal Das, the son of the plaintiff-ies- 
FEdent Jai Kishen Das. Gupal Das was young man of 
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X 900 twenty-two* The appellant was his consio. It appears that the 
OoBiUBHAK Gopal Das to execute a deed of sale of Gopal Das^ 

Das share in certain ancestral property* There were two deeds^ one was 
Jax Kishex name of Gobind Das, a relative of the appellant, and 

after that there was a further deed executed by Govind Das in 
the appellant’s favour. On the 26th November, 1896, a complaint 
was filed before a Magistrate by Gopal Das against Qobardhan 
Das, in which he charged the appellants with offences of criminal 
breach of trust and cheating under the Indian Penal Code in 
connection with the execution of the deeds, and on the following 
day, the 27th, the Court directed that the case should be sent to 
the police for investigation. While it was still under investiga- 
tion the submission now in question was executed on the 4th 
December, 1896. The submission is signed by Jai Kishen Das 
and the appellant Gobardhan Das. It recites a dispnite between the 
executants; it states that ^^the parties ai’e ready to have recourse 
to the Civil and Criminal Courts/’ and that therefore, at the 
request of some of the relatives of the parties, in order to settle 
the matter, they appoint certain persons as arbitrators, and declare 
that they will accept whatever award the arbitrators may honestly 
make with respect to the dispute relating to the sale deeds. On 
the next day, that is, the 5th December, the complainant Gopal 
Das presented an application to the Magistrate, in which, refer- 
ring to his complaint, he stated that he could not adduce evidence 
in the case, and, as the police had not as yet taken any proceed- 
ings, he prayed that the case might be struck off and his original 
application returned without any further inquiry. The only 
order then made was that the application should be sent to the 
police. Matters remained in that position at the time when the 
award was made on the 24th December, 1896, and ultimately, 
on the 7th January, 1897, the Magistrate made an order to the 
effect that the complainant did not desire to proceed further 
with the case, and virtually shelving the complaint altogether. 
The award and the decree thereon were in the respondent’s 
favour. 

Now dealing first with the submission of the 4th December, 
V?'e have to see whether there is sufficient evidence justify the 
conclusion that the appellant’s consent to it was obtained by undue 
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influence employed for the purpose, Eetiirning to Seotion 16, the 
question is-^Does the evidence show that the appellant, while his 
mind was enfeebled by mental distress, was so treated as to make 
him consent to that to which but for snob treatment he would not 
have consented ? The appellant has given evidence himself as to 
the circumstances in which his consent was given. All he says 
on that point is this I executed the arbitration agreement, 
having been influenced by the criminal case. If I had not affixed 
my signature, those persons would have got me punished. It 
was through this fear that I executed the deed of agreement/^ 
That is all he says, I have no doubt that the reason why he 
executed the submission was his fear of the criminal proceedings, 
A complaint was pending which had been made only a few days 
before. The submission itself refers to criminal proceedings. 
Having regard to the«e facts and to the further circumstances of 
Gopal Das’ application practically abandoning the complaint on 
the very day after the execution of the submission, there can be 
no doubt that there was an implied agreement between the parties 
that if the appellant agreed to the submission the prosecution 
should be dropped, and that this, so far as the appellant was con- 
cerned, was the main object of the submission. As I have said, 
I have no doubt that at the time when he executed the submission 
he was to some extent, at all events, in fear of the cidminal pro- 
ceedings, but he does not say a word to suggest the conclusion 
that the plaintiff or anyone else took advantage of his state of 
mind to apply any pressure or exercise any influence to procure 
his consent. It cannot be held that a state of fear by itself 
constitutes undue influence. Assuming a state of fear amounting 
to mental distress which enfeebles the mind, there must further be 
action of some kind, the employment of pressure or influence by 
or on behalf of the other party to the agreement. In the case of 
JmwM V. MefionetkBhm Building Sooiety (1), Bowen, L, J., 
appeared inclined to the view that, given an agreement in con- 
sideration of a promise not to prosecute, it was a necessary or at 
least a reasonable inference of fact that undue influence or pressure 
must have been exercised and must have operated towards obtain- 
ing the agres^nent. See psge 186 of the report. But the other 
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Lords Justices concurred ^itli Mr. Justice Vaughan Williams in 
the Court below in holding that there was practically no evidence 
of pressure or undue influence, although undoubtedly there was 
fear and undoubtedly an agreement not to prosecute. In India 
we must apply the definition of undue influence contained in 
the Contract Act, section 16 , and taking the statements of the 
appellant as they stand, it appears to me that there is no suffi- 
cient evidence of the facts required by the second clause of that 
section. That disposes of the objeclion to the award so far m 
the submission is concerned. 

Now with regard to the award itself, both the arbitrators have 
given their evidence and they describe what they did. Their 
procedure was certainly singular in one respect. One Gulab Das, 
the father-in law of the appellant, appears to have interested 
himself in the matter and he told Ballabh Das, one of the arbitra- 
tors, that the arbitrators need not trouble themselves as he would 
bring the award and have it signed. He and other relatives of 
the parties seem to have come to a settlement of the matters in 
dispute. They drafted an award, and Gulab Das and others, 
including the appellant, took a fair copy of the award to the 
arbitrators for signature. The arbitrators signed the award, and 
at the end both parties signed it also, and stated that they accepted 
the award. The arbitrators further state that at the same time the 
award was read out and that the appellant heard it read. They 
say that they held no meetings and gave no consideration to the 
matter because they thought that the dispute had been amicably 
settled with the consent of the parties in accordance with the draft 
award, and that in substance they adopted the draft, and gave 
their award in accordance with the settlement agreed to by both 
parties. If the award really represented a seftlement agreed to 
by the parties, I see no objection to the draft being adopted and 
the award being made by the arbitrators in accordance with the 
settlement, any more than I see any objection to a Court passing 
a decree in accordance with an agreement arrived at by the 
litigants. The only peculiarity here is that the award on the face 
of it professes to be, not the adoption of a settlement arrived at 
by the parties, but the result of a Judicial conside^tion by the 
arbitrators themselyes of the issues which they formulate, on the 
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, 'Statements of the parties and on the depositions of eertain witnesses ; 
whereas it is clear that they took no evidence and did not 
hold any sittings at all. But they signed the award, and the 
coneliisioii hich they thus signed was accepted by the parties, 
who of course knew perfectly well how the settlement had been 
arrived at, and the award drawn up. 

But It is said that in that agreement for the settlement again 
nndiie inflnenco was exercised, so that even if there was no objec- 
tion to the submission, still there was no valid agreement upon 
w^hich the a bitrators could make their award, and that the arbi- 
trators therefore could not make their award in accordance with 
the so-called settlement, but ought to have decided the dispute 
irrespective of it altogether. Having read the evidence the con- 
clusion at which I have arrived is that there is no satisfactory 
proof of the exercise of undue influence in obtaining the signa-» 
ture of the appellant to the award. It is clear that the appellant 
told the arbitrators at the time that he accepted the award. He 
himself asked the arbitrators to sign the award after hearing it 
read. His statement that he signed a blank paper is clearly 
untrue. No doubt he states in his evidence : — People said to 
me that they would get the criminal case struck off if I affixed 
my signature to the arbitration award. It was for this reason that 
I affixed my signature to it. By the word ^ people ^ I mean the 
following persons Har Ki&hen Das and Barjiwan Das.^’ That 
is all the evidence by which he seeks to establish his plea of 
undue influence in the obtaining of his signature to the award. 
Harkishen Das is a relative of his own, related to him quite as 
closely as to the respondeat J ai Kishen. There is nothing to show 
ihat Barjiwan Das had any special connection with Jai Kishea 
rather than with the appellant. X think that there is nothing to 
show the exercise of undue influence in the settlement upon 
which the award was made or in the signing of the award, and, 
|;hat being so, the arbitrators were competent to give the award 
in the way they did give it with the knowledge and consent of 
the parlies. The award was valid, and consequently no appeal 
from the decree founded on i|j can be maintained. 

I think i^desirable to state that I might have taken a very 
, different view of the submission and the aw^ird if the objection 




230 



1900 

^OBABDHAJr 

Bas 

V* 

X&.I Kishebt 
Das. 


THE INDIAN LAW EEPORTS, [voL. XXII. 

had been taken in either the Court below or in this Court that 
the submission was void as being in part for an unlawful consi- 
deration, or for an object opposed to public policy within the 
meaning of section 23 of the Contract Act. It might very well 
have been contended that the submission had for its object the 
stifling of a prosecution for offences not compoundable under the 
provisions of the Code of Criminal Procedure, and if any such 
objection had been made, the judgments of the Court of Appeal 
in Jones y. Merionethshire Building Society (1), of Mr. Justice 
Stirling m Bound v. Grit.xwdde (2), and of the Madras High 
Court in Srirangachariar v. Ramasami Ayyangar (3), would 
have required serious consideration. No such defence or issue 
has, however, been raised, and I do not think we should go out 
of our way to raise it for the appellant, when neither this Court 
nor the Court below has been asked-to do so. 

I think this appeal should be dismissed with costs. 

Baneeji, J.— I also would dismiss the appeal. It was not 
the appellants’ case in the Court below, nor is it bis case in this 
Court, that the agreement of submission to arbitration is void on 
the ground that the object or the consideration of the agreement 
is unlawful, that object or consideration being the stifling of a 
criminal prosecution. No issue was joined on that point in the 
Court below, and no plea has been urged in the memorandum of 
appeal to this Court to that effect. It is not necessary, therefore, 
to consider that question in this appeal. 

The only ground, upon which the validity of the submission 
was questioned was that of coercion^ or undue influence. It is 
clear that there was no coercion, and on the evidence it cannot 
be held that there was undue influence within the meaning of 
section 16 of the Contract Act. On this point I agree with the 
observations of the leai’ned Chief J iistice and have nothing to add. 

As regards the award itself, the evidence shows that it 
embodies the result of a settlement come to by the parties to which 
both of them consented. They signed the award as indicating 
their acceptance of it, and it has not been proved that the appel- 
lant's consent to the settlement was procured by undue influence* 

Appeal Msmissed, 

(1) Ij B,, 1 oil , 178 . (2) ( ) B E , 39 Oh. B. 60^, 

(3) (1884) 1. B. 
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Sf/ore Sir Arfkur Stradhe^^ Knight, Chief Jmhce, and Mr* Justice 
Kanerji* 

I"*? THB matter of THE PETITION OF DURO-A PRASAD,^ 

€%ml Procedure Code, sections 372, Bb2i'^dp^eal — Devolution of interest 
pending appeal — Arraif of parties %n appeal. 

By virtue of the fiist portion ot section 582 of the Code of Civil Proceduie, 
iection 372 of the Code applies to appeals in cases of assignment, cieation oi 
devolution of any inteiest p adiug the appeal otherwise than by deaths 
snamage oi insolvency In the matter of the petition of Sarai Chandra 
Singh (1) followed Majaram Bhagwat v Tihai (2) and Eamji Moiarji v, 
J, M Bills (3) rtteiied to The Collector of Mnzaffarnagar v, JKusaim 
Meg am (4) distinguished 

This wasaa applioatioa iu a second appeal to bubstlfute as 
respondent a person tvIio alleged that he had duiing the pendency 
of the appeal purchased the decree in dispute fiom the successful 
plaintiff respondent. The facts of the case sufficiently appear 
from the order of the Clikl Justi e. 

Pandit Siiadar Lai, for the applicant. 

Babu Satisk Ofimiar Bmei’ji, for t le ddeudint appellant. 

STBAcnEA’’j C, J. — In this case an applicati )n is made that 
the name of the applicant may be placed on the record of an 
appeal pending in tiiis Court in place of the original respondent. 

The original respundent was the successful plaintiff in the suit. 
The applicant claims to be placed on the recoid as the assignee 
of the decree trom the oiiginal respondent. It is not denied that 
he is such an assignee, and that the assignment was effected 
shortly after tae institution of the appeal. 

The application is opposed by the appellant on the ground 
that this Court has not the power at the stage of appeal to 
substitute for the original respondent the person who claims as 
assignee of the decree. That objection is based on certain obser- 
vations made iu a judgment of this Court in the CoUeatoT of 
Muzaffama^ar v. Hmaini Begam (4). 

Now that judgment appears to me to be clearly distinguishable. 
In the first place, it appears from the last paragraph of the 
judgment that the observations which have been relied upon were 
olnier, as the application was dismissed solely on the ground that 


♦ Application in Second Appeal Ho. 71.8 of 1898, dated Noiembei Idtli, 1899. 


(1) (ISm I L E., 18 All., 28S. 
m (1884) 1.L E,9Bom, 161 




(3) (1890) I L. E., 20 Bom , 167. 

(4) (1896) I L E., 18 All, 86. 


1899 

November 14. 
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1899 assignee, who was the only person apparently interested in 

Ik tub Hiaintaining or entitled to support the decree obtained by the 
oy^Hs^ oi^bial respondent, objected to being made a party. In the 
rsTiTioK second place, the observations relied on were expressly limited to 

°Pb^»a:d.^ expression of a doubt. In the third place (and this is the 
most important ground of distinction), the devolution of interest 
there did not take place pending an appeal, but between the 
passing of the decree in the Court below and the presentation of 
the appeal to this Court. It is not necessary for us to express 
any opinion one way or another as to whether, in a case of such 
devolution, we should follow the observations of the learned 
Judges in that case ; but it is clear that their reasoning, especially 
in regard to the words “ pending the suit ” in section 372 of the 
Code, had reference to the particular circumstances of that case, 
and especially to the fact that the devolution of the interest took 
place before any appeal was instituted, and not while anj suit or 
appeal was actually pending. On the other hand, the decision of 
Mr. Justice Banerji in J?i the matter of the petition of Sarai 
Chandra Singh (1), is precisely in point. I entirely agree with 
the view expressed in that case. 

It may be, as was pointed out in tlie earlier of the two case? 
I have mentioned, that by reason of the concluding words of 
section 582 the word “ suit ” in Chapter XXI could be held to 
include an appeal in proceedings arising out of the death, marriage 
or insolvency of parties, and therefore would not include an 
appeal in such jiroceedings as section 372 contemplates, which do 
not arise out of death, marriage or insolvency. But that does not 
make inapplicable to <^Pction 372 as well as to other parts of the 
procedure of Courts of first instance the earlier part of section 
682 ; so that although in section 372 the word “ suit ” may not 
include an appeal, the appellate Court nevertheless has in appeals 
as nearly as may be the same power as a Court of first instance 
has under section 372 in a suit. Any other view wonld, I think, 
lead to obvious anomalies. To take the present case, — the assignee 
is given by section 232 a power, subject to the discretion of the 
Court, to have the decree executed i»in the same manner and 
subject to the same conditions as the original respondent, and it 
, (1) (1896) I. L, K, IS AIL, 28S, 
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seems improbable that the assignee should have an express power 
of executing the decree and absolutely no power at all to defend 
that decree when attacked in appeal. I think it was to avoid that 
anomaly, among others, that the Legislature enacted the earlier 
part of section 682. Other anomalies are pointed out by Mr. 
Justice Banerji in his judgment. If there is no way to enable 
this applicant to be brought upon the record as respondent to the 
appeal, the result is that the appeal will go on against the original 
respondent who no longer holds the decree attacked and has no 
longer any interest in defending it. Presumably the appeal 
would be dealt with exparte^ the only person interested in main- 
taining the decree having no opportunity to support it, and yet, 
the assignment having taken place during the pendency of the 
appeal, the applicant, though unable to support the decree, might 
neverthelc'-s be held bound by its reversal. A similar anomaly 
would be the result if the assignor insteid of having succeeded in 
the Court below had lost, bad appealed against the decree, and 
afterwards had assigned his rights The view that the Court has 
the power in appeal to bring on the record the assignee of the 
original respondent is supported by decisions of the Bombay High 
Court in Bajamm Bhagwat v. Jihai (1), and Ramji 
V. J. E. Ellis (2). For these reasons I am of opinion that this 
application should be granted by adding the name of the appli- 
cant as respondent to the appeal along with the original respon- 
dent. The applicant will get costs of this application. 

Banerji, J. I adhere to the view I expressed in In the 
matter of the peUfion of Sarat Ghandra Singh (3), and hold 
that,^ by virtue of the first portion of section 582, section 372 
applies to appeals in cases of assignment, creation or devolution 
of any interest pending the appeal otherwise than by death, 
toarriage or insolvency. That view is supported by the rulings 
of the Bombay High Court to which the learned Chief Justice 
Ub referred. In the ease of The Golledor of Muzaffarnagar v. 
Hmmm Begam (4), the question with which we have to deal in 
this case was not decid ed. 

I agree in the order proposed by the learned Chief Justice 
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^ ,w'oo EEVISIONAL CRIMINAL. 

February 8 * 


** Criminal Kevjsional No*»789 of 1809, 


(1) (1803) I. L. R-, 17 Bom,, 573. (3) (1865) 3 W. R.^ 0c. 4$. 

(2) (1894) I, L. R„ 10 Bom., 340, (4) (1870) 14 W. K., R.. 3,7. 

(mi) L L. IL, 3 All., 815. 


before Mr, 

IS0EI PBASAB SINGH and othe.^s (ApELidAN^^W^MRAO SINGS 
(Opposite Parties),*^* 

Act Wo, XLV 0/ 1860 (Indian Penal Code), section 
’ Btatemeni made hy an accused person %n an application to «. 

Biatenent made in pood faith for protection of the interests of ihg 

person mahing it^ 

In an application for the transfer of a criminal case the applicants alle^od, 
with some apparent reason, that the case had been falseljr got up against 
them by the complainant at the instigation of one Smrao Singh in order to ’ 
prejudice them in their defence in a tivil suit which Umrao Singh had caused « 
to be brought against them. Weld that this statement did not amount to 
defamation — not because of the application of any principles of English law, 
for such principles did not apply to prosecutions for defamation under the 
Indian Penal Code -but because the statement fell within the ninth exception 
to section 499 of the Indian Penal Code. Queeu’JSmpress r. Malhfishna 
Vithal (1), In re Wagarji TriJcamji (2), Queen y. Pzfrsoram Doss (3)^ 
Greene v- Pelanneg (4) and Aldul Mahim v. TeJ Chaudar Mulcarji (5) 
referred to. 

The facts of this case sufficiently appear from the jiKlguicBt 
of the Court. 

Mr. E. A, Howard for the applicants. 

Babu Satya Ghaadar Mulcerji for tho opposite parties. 

Aikman, J.— Proceedings had been instituted at the instance 
of one Balwant Singh .ngainst Isuri Prasad Singh and six other 
persons to have them bound over to keep the peace. Whilst the 
case was pending in the Court of a Magistrate of the jGrst class 
a petition was presented to the District Magistrate by Isuri 
Prasad Singh and the others, asking that the case might be 
transferred to some other Court, and that a local inquiry might 
be made. In this petition it was alleged by the petitioners that 
one Umrao Singh had got Balwant Singh falsely to institute the 
proceedings against them in order to prejudice them in their 
defence to a civil suit which Umrao Singh had caused to be 
brought against them. Umrao Singh coming to know of this. 
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prosecuted tlio peiitioueifs for defamation. They have been 
convicted uudeSr section 500, Indian Penal Code, and sentenced, 
Isnri Ptasad Singh to a fine of Rs. 10, and the others to a fine of 
Es. 2 each. Both parties applied to the Sessions Judge — XJmrao 
Singh asking that the ease should be reported to this Court with 
the view of having the sentences enhanced, and the accused 
asking that the case should be reported with the view of having 
the convictions quashed. 

The learned Judge has forwarded the case for the orders of 
this Court He stated that, in his opinion, the convictions were 
right, and that it appears to him that they should either be set 
aside as bad in law, or that tlie sentence imposed on Isiiri Prasad 
Bhotild be enhanced. 

There is no doubt that tJie expressions used by the accused 
In their petition to the District Magistrate are in themselves 
defamatory. But the expressions complained of are undoubtedly 
pertinent to the case whijh was pending against the accused in 
the Criminal Court, According to English case-law the accused 
could not therefore be proceeded against, either civilly or 
criminally, for using those expressions. 

There are decisions of the Bombay and Madras High Courts 
which, applying the principles of English law, hold that witnesses 
and counsel cannot be prosecuted for defamatory statements 
made by them as such. In one case, however, in the Bombay 
High Court, Queen'^Bmpress v. Bailer ishna Vithal (I), Telang, 
J., expressed an opinion that according to correct principles 
of construction the meaning of the words of the section of the 
Indian Penal Code, defining defamation, should not be limited 
so as to exclude therefrom any evidence given by a witness before 
a Court of Justice. And in a subsequent case In re Nagarji 
Trilmmji (2), in which a pleader had been convicted of defama- 
tion for having, in defending his client, described the witnesses for ' 
the prosecution as loafers,’^ Jardine and Parran, JJ., said they 
were inclined to share the doubts expressed in the previous case 
by Tekng, J , and acquitted the pleader, not on the ground of 
English law, but because they held that his case was covered by 
oxceplioa 9 tq^section 499 of the Indian Penal Code. The case 

(l) (1893) I. h. B., 17 Bom., 673. (2) (1894) I. L. E., 19 Bom,, 349. 
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of Queen v. Fursoram Boss (1) was somewhat similar to tli@ 
present. In that case it was contended that s defendant in a 
criminal case was not tongue-tied^ but might make use of any 
remarks, however defamatory per sc, with perfect equanimity 
and protection from indictment or action^ As to this plea 
Kemp, J., remarked This mayor may not be so, but the 
present case is governed by the provisions of the Indian Penal 
Code,^^ and in this opinion Glover, J., concurred. In a criminal 
revision case (2) Phear, J., observed If the facts which are 
the subject of the complaint fall within the limits of the defini- 
tion in section 499, construed, as the section ought to be, accord-- 
ing to the plain meaning of the words therein used, and if they 
are not covered by any of the exceptions to be found in the 
Code, then in my judgment they amount to defamation quite 
irrespective of what may be the English law on the subject ; 
and in this observation Jackson, J., concurred. 

It may be true that the principles of public policy which, 
according to English law and some Indian decisions, ought to 
guard the statements of counsel and witnesses apply with equal 
force to the statements made by accused persons for their own 
protection. But, as was remarked in the case Ahdul ffakim v. 
Tej Chandar Muharji (3), when there is substantive law which 
can be appealed to for information and guidance, the safer course 
is to look there to ascertain some intelligible rule or rules by 
which the determination of cases like the present should be 
regulated. The Indian Legislature might, had it chosen, have 
so framed section 499 of the Indian Penal Code as to afford to 
parties, counsel, and witnesses in this country the same protection 
against indictment for defamation which they have in England, 
The fact remains that it has not seen fit to do so. This case 
therefore must, I hold, be decided according to the Indian Penal 
Code. 

The words used in the petition being in themselves defama- 
tory, the conviction under section 500 of the Penal Code was 
right, unless it can be shown that the accused sm protected by 
one or other of the exceptions p section 499. The only 

(l) {I86S} S W. E , Cr. B., 45. (2) (imo) U W, Ei|^0r, B., 

(S) (1881) 1. L B., a AIL, 815. 
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exception at all applicable to this case is the ninth, which 
enacts that it is not defamation to make an imputation on the 
character of another, provided that the imputation be made in 
good faith for the protection of the interest of the person 
making it. 

In this case it is clear that the imputation was made, for the 
protection of the interest of the accused. The question remains 
— Was it made in good faith? In the case In re II agar ji 
Trikamji (1) the Judges remark at p. 349 of the judgment 
“ In considering whether there was good faitli, i. e., under section 
52, due care and attention of the person making the imputation 
must be taken into consideration.” This I understand to mean 
that in considering the amount of care and attention required 
to establish good faith, regard must be had to the position in 
which the person making the imputation stands at the time he 
makes it. In the present case the Magistrate says in his judg- 
ment “ the accused ought to have ascertained whether the facts 
mentioned by them in the aforesaid petition were true : and it 
was necessary for them to prove in this case that those facts were 
true, but they have failed to do so.” This I hold to be au 
incorrect view of the law, inasmuch as, considering the position 
in which the accused stood, it is requiring from them an undue 
amount of care and attention to call upon them to substantiate 
all that they deemed it necessary to say for the protection of 
their interests. The accused may have been quite mistaken in 
thinking that Umrao Singh had caused Balwant Singh to 
institute the proceedings against them. But I think the evidence 
adduced by them as to the enmity borne against them by 
Umrao Singh, the connection between him and Balwant 
Singh, and other circumstances, is sufficient to show that it was 
not unreasonable for them to entertain the belief that Umrao 
Singh was the real instigator of the proceedings. I am of 
opinion that the accused are protected by the ninth exception. 
I quash the convictions and direct that the fines, if paid, be 
jrefanded. 
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APPELLATE CIVIL. 

Before Sir Arthur StraL\Byt Knight^ Ghief Jushce, and Mr. Jmttee 

Banerji 

BIMAL JATI (Plaintiff) v BIRANJA KITAR and othbes 
(Befb ndants) * 

Mortgage — Co'oenant for pt e-empiion of mortgaged properig tn favour of 
mortgagee — Collateral advantage ~ Covenant fettering redemption — A&i 
No jr 0/1882 {Transfer of Broperig AotJ, s 60 

A provision m a inoitgage which has the effect of preventing ledemptioa 
of the mortgaged property on payment of piincipal, inteiest and costs, in accord- 
ance with the terms of the moitgage, is a void provision uhich cannot be 
enforced, but a covenant confeiimg on the moitgagee a colUtci il advantage ns 
enforceable, provided that it is not objectionable on the giound of unfairness 
or unreasonableness 

Reldy that a covenant giving the moitgagee a right of pre-emption m 
lespect of the moitgaged piopeity at a piice fixed by lefeiencc to another sha% 
in the same village, was, primd facie, a good covenant and entoiceable by the 
mortgagee Biggs v JtLoddinott (1), Santleg v Wilde (2) and Oihg v- 
Trigg (3) lefeii cd to. 

The facts of this case are as follows. Maelho Saran Singh andl 
Bishan Saran Singh mortgaged to the plaintiff, Goshain Bimal 
Jati, a 9 anna 3 pie share of manza Eampiir. In the mortgage 
deed it was recited that the mortgagors had previously sold to tho 
mortgagee a 4 anna share in the same village at a certain specified 
price ; and the mortgagors, after setting forth the terms of the 
mortgage, proceeded to covenant that if we, the executants, stand 
in need of making an absolute transfer of the mortgaged sbaro, 
we shall transfer it absolutely to the said Goshain at the same rate* 
of sale consideration at which we have sold the 4 ann i share, and 
if we transfer it to any other person such transfer made by m 
shall be deemed invalid and wrong as against the conditions set 
forth in this instrument.’’ Notwithstanding the above covenant, 
the mortgagors sold the share in question by a deed of sale dated 
the 17th July 1897 to Ram Nandan Pande and others. The 
mortgagee accordingly sued upon the said covenant, alleging that 
it gave him a right of pre-emption over the mortgaged property. 


♦ First Appeal No. 105 of 189S from a deciee of Babu Jal Lab Subordinate 
Judge of Azasttgarb, dated the Otb February 1898. ^ 

(1) 1808, 2 Cb , 307 (2) 1809, 2 Cb , 47C 

(3) (1722) 0 Mod , 2. 
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The Court (Subordinate Judge of Azamgarli) found (1) that the 
cwenant relied on did not give to the mortgagee any right of 
pre-eo3pLio!ij (2) that the covenant was void for uncertainty 
within the meaning of section 29 of the Indian Contract Aot^ 
18725 and (3) that the coven int was also void for want of con- 
sideration under section 25 of the same Act The Court accord- 
ingly dismissed the suit* The plaintiff thereupon appealed to 
the High Court. 

Munshi Gohind Prasad^ for the appellant* 

Mr. A. JJ. 0» Ham%lton^ Pandit Sundar Lai, and Munshi 
Earibans Sakm, for the respondent^!. 

Stbaghey, C. J. — This is a suit by the mortgagee under a 
mortgage for fifteen years^ executed on the 12th November 1889, 
to enforce against the mortgagor and his vendee of the mort- 
gaged property, a covenant for pre-emption, alleged to be con- 
tained in the mortgage-deed. Certain lessees from the mortgagor 
were also made defendants. The Court below has dismissed the 
suit upon two grounds — first, that the covenant in question 
does not give any right of pre-emption to the mortgagee and is 
unenforceable at law, because, in the opinion of the Court, it is 
void for imceit limy ; secondly, that the covenant was without 
consideration. Against this dodsion the plaintiff has appealed 
to this Court. 

Now the deed of mortgage recite^ that the mortgagors have 
already sold to the mortgagee a 4-anna share in the village of 
Eampur. The mortgage is a mortgage of another 9 annas S pie 
share in the same village. The covenant in question is as fol- 
lows: — we the executants stand in need of making an abso- 
lute transfer of the mortgaged share, we shall transfer it abso- 
lutely to the said Goshaia at the same rate of sale-consideration 
at which we have sold the 4 annas share ; and if we transfer it 
to any other por-^on, such transfer made by ns shall be deemed 
invalid and wrong, as against the conditions set forth in this 
instrument/^ Although the word pre-emption^^ is not used, 
and although it is not expressly stated that before transferring to 
any other person the property ^ust be offered to the mortgagee 
at the price specified, I think there cannot be any doubt that that 
,g is the substantial meaning of the covenant* It cannot possibly 
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mean that if the property were offered to the plaintiff at that price 
and were refused by him, the mortgagor could not transfer it to 
any other person. If that view is correct, then the covenant 
roeams that the plaintiff is to have an option of purchase at the 
price specified, and that any transfer to a third person, without 
first offering it to the plaintiff, is to be deemed invalid as against 
him. That is pre-emption and nothing else, and the Court was 
wrong in holding that the covenant was not one for pre-emption. 
I think also that the Court is wrong in holding that the agree- 
ment was void for uncertainty. It has, I think, a perfectly defi- 
nite meaning, and that is the meaning which I have just stated. 
I think also that the Court was wrong in holding that the agree- 
ment was without consideration. There is one single and entire 
consideration for the mortgage-deed. The consideration for the 
mortgage, and for all the mortgagor's covenants, is the loan, — the 
advance made by the mortgagee. It follows that both the preli- 
minary grounds upon which the Court below dismissed the suit, 
are wrong. 

The defendant, however, seeks to uphold the decision upon 
two other grounds. The first is, that the stipulation of the coven- 
ant was for a collateral advantage to the mortgagee, and was 
therefore void according to the English authorities relating to the 
principle that a mortgagee is not entitled to the benefit of any 
stipulation contained in the instrument of mortgage for any col- 
lateral advantage, or to anything more than the security for pay-* 
meat of his principal, interest and costs. The answer to that 
contention is first, that no such doctrine is to be found in the 
Transfer of Property Act, 1882, which in this country governs 
the relations of mortgagor and mortgagee ; and, secondly, that 
the latest English anthorities show that the rule about collateral 
advantage is no longer recognized in England in the sense and to 
the extent supposed in some of the earlier cases, and that pro- 
vided two conditions are secured, a mortgagee may at the time of 
the advance and as a term of it stipulate for a collateral advan- 
tage. The two conditions are, first, that the bargain is not an 
unconscionable bargain, and not the result of improper pressure, 
unfair dealing, or undue influence; secondly, that the right of 
redemption iim% taken away or fettered. That is in substance 
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the effect of the two hted cases on the subject decided by the 
^^ourt of Appeal, v. Hoddinott (1) and Santley v. Wilde 

conditions, the Court below 
has not considered whether the bargain here was unconscionable 
or oppressive. It has simply dismissed the suit upon the two 
other grounds which I have mentioned. Whether a bargain is 
open to objection in reference to the first condition cannot be 
decided upon any general rule, but depends upon the evidence 
as to the particular circumstances of the bargain itself. But it is 
said that the stipulation here is void with reference to the second 
condition, that is to say, as a fetter or clog on the right of redemp- 
tion. Now the condition about fettering the right of redemption 
only means that no bargain madoat the time of a mortgige is valid 
which prevents a mortgagor from redeeming upon payment of 
principal interest and costs. As pointed out by Mr. Justice Shep- 
hard, that IS the effect of section 60 of the Transfer of Property 
Act, which provides for the right of redemption, but whicii is 
not prefaced with any such words as « in the absence of a contract 
o the contrarjV’ But so long as the bargain places no obstacle 
m the way of the mortgagor getting back his property upon pay- 

fetter on the right of redemption. Then is this covenant for 
pre-emption open to objection on this ground ? It does not, it 
appears to me, in the least stand in the way of the mortgagor get- 
hng back the property, if and when he pays the mortgage-money. 
There is no provision whatever requiring the mortgagor to 
transfer the property to the mortgagee if he does not wish to do so. 
Ibere is nothing which, assuming the mortgage-money to be paid 
giviM the mortgagee any further right or interest in the property! 
In Pisber on Mortgages, 4th edition, section 1150, it is expressly 
stated ftat « the Court will not object to a covenant in a mortgage 
or a right of pre-emption in the mortgagee in case the estate 
be sold ; though he is liable to bo deprived of its beuefit by 
oppressive or fraudulent conduct ”—0rhy v. Triqa (3) The 
only special feature here is„that the covenant for pre-emption 


■* (1) 1809, 2 Ch , 307. (2) 1890, 2 Ch , 474. 

(3) (1722) 0 Mbd , 2. 
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1800 includes a stipulation for the price which the mortgagee is to 
■rtwit! P^y event of the sale being made to him. The price is to 
Jaii be calculated with reference to the piice for which the 4 annas 
BieIota was previously sold. Does that particular feature in the 

Kvae. covenant bring it within the condition invalidating bargains as 
fettering a right of redemption ’ I do not think it does. If 
that particular provision could be shown to be fraudulent or 
■oppressive in the sense already stated, the matter would be 
different ; but so far that has not been shown. I tiiiuk therefore 
that as the suit has been wrongly dismissed upen a preliminary 
point, the appeal must be allowed, the decree of the Coui t below 
set aside, and the case remanded to that Court under section 562 
of the Code of Civil Procedure for disposal on the merits, with 
reference to the other issues in the ease. The appellant will get 
his costs of this appeal. Other costs will abide the result. 

Banebji, J.— I agree that the grounds upon which the Court 
below has dismissed the suit cannot be sustained. The covenant 
upon which the plaintiff relies is not a covenant which imposes 
an absolute bar upon the mortgagor’s right to transfer the mort- 
gaged property to any person other than the mortgagee, but 
simply gives the mortgagee a preferential right to purchase the 
property at the price specified in the covenant, in the event of the 
mortgagor electing to sell the property. This, as pointed out by the 
learned Chief Justice, is nothing more than a covenant conferring 
on the mortgagee a right of pre-emption. It is not a covenant 
which is void for vagueness or uncertainty, nor is it a covenant 
without consideraaon. The amount advanced under the mort- 
gage-deed is the con'-ideration for all the covenants contained in 
that deed. The learned advocate for the respondent seeks to 
support the decree of the Court below on the ground that the 
covenant in question is not legally enforceable, inasmuch as it 
fetters the right of redemption of the mortgagor. I am unable 
to accept this contention. The recent authorities in England, to 
w^hioh the learned Chief Justice has referred, lay down this, that 
a provision in a mortgage which has the effect of preventing 
redemption of the mortgaged property on payment of principal, 
interest and costs, in accordance with the terms of the mortgage, 
is a wid provision which cannot be enforced, but that a covenant 
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»n the Court below, and rt is a questuu which t.at Court may 

have to consider when the case goes bick to it, but I agree m 

right of redemption, and is not open to objct t.on on th it ground 
I agree m the order pioposed by the learned Chief Ju tice. 

Aj) 2 )eal deci eeil and m tse i emanded. 
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SHLO ISABAIN (PcAiKWrr) ® CHUWI LAL aso othcbs 

(Beh NBiNis) ^ 

P ty ihe smf Second mo,tg^g^e talc%,vg a mo, f gage dm^na tL 
petidenig of a smt on ihcji, st mortgage ^ 

a second moitgagce who tikes lus moiogago dniino tho 
pendency of a suit on the flist moitgage is a lemcs o1 ,1, . f +, “ *' 

The suit out of which this ajipeal arose was a suit for sale 
on a mortgage of the 5th June, 18o5, The mortgage sued upon 
was executed pending a suit by the respondents on an earlier 

‘«ben by the respondents in 
o! Opqih suit obtained a decree for sale 

Te nWff ^PteoAer, 1885. In his plaint m the present suit 
plaintiff stated that the respondents «are impleMed as defend- 
ants on account of their decree of the 30th September, 1885, 


SMmL^^^ge oAlrnXRl'mhmrck 

(1) (1894) I.L R.,lGAU,g8C. 
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and that the entire amount of the said decree was satisfied 
without anything remaining due^ but nevertheless they say their 
debt is still due; the plaintiff therefore is willing to pay the 
portion of their demand found iu the CourFs opinion to be still 
remaining due/^ The respondents in their written statement 
denied that the amount due to them had been fully satisfied, and 
contended that according to a correct account Rs. 29,000 odd was 
still due to them under their decree, and that the claim was barred 
by section 244 of the Code of Civil Procedure. On this ques- 
tion the Court of first instance framed two issues. Issue 10 was 
whether the whole money due to the defendants 2 and 7 has 
been satisfied, or a sum of Rs 29,534 is still diie?’^ Issue 13 
was whether the suit as agaiu&t these defendants is barred by 
section 244 of the Code?^’ On these points the Court below held 
that in fact the whole amount due under the decree had been paid, 
but that the plea which the plaintiff raised as to such payment and 
as to the incorrectness of the defendants^ accounts was barred by 
section 244. The Court accordingly made the plaintiff^s decree 
subject to his paying to these two defendants the amount of their 
decree. The plaintiff thereupon appealed to the High Court. 

Munshi Ram Prasad and Pandit Moii Lai, for the appellant. 

Babu J ogindro Nath Chaudhri and Pandit Sundar Lai, for 
the respondents. 

Straohey, C. J. — The only question in this appeal is whether 
the Court below has rightly made the plaintiff's decree condi- 
tional on the payment by him to the respondents of the amou»4 
due under their decree of the 30th September, 1886. The plaint- 
iff sued on a mortgage of the 5th June, 18S5. The respondents 
were prior mortgagees under a mortgage of 1882. At the time 
when the mortgage to the plaintiff was executed a suit on the 
respondents^ mortgage was pending. The respondents obtained 
a decree on their prior mortgage on the 30th September, 1886. 
In paragraph 8 of the plaint in the present suit for sale the plaint- 
iff states that the respondents are impleaded as defendants on 
account of their decree of the 30th September, 1885, and that 
the entire amount of the said decree was satisfied without any- 
fiing remaining due, but nevertheless they say thei| debt is stiH 
due; iie plamt|,ff therefore is willing to pay the portion of their 
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under the decree had been paid, but that the plea which the 
plaintiff raised as to such payment and as to the ineorreotness of 
the defendants’ accounts was barred by section 244. The Court 
accordingly made the plaintiff’s decree subject to his paying to 
these two defendants the amount of their decree. 

Now whether this view is correct depends on, first, whether 
the plaintiff was a representative of a party to the decree of the 
30th September, 1885, within the meaning of section 244 j and, 
secondly, whether he is attempting to raise in thi^ suit any ques- 
tion which under section 244 can only be determined by order 
of the Court executing that decree and must not be raised by 
separate suit. 

As to the first of these questions, the plaintiff took his mort- 
gage of the 5th June, 1885, during the pendency of the suit in 
which the decree of the 30th September was passed. He there- 
fore took it subject to the decree, and the decree was binding 
on him so far as the property comprised in his mortgage was 
concerned. In the case of Madho Das v. Bamji Patak (1), 
an opinion was expressed that a purchaser pendente Ute from a 
defendant mortgagor should be treated as a representative of the 
defendant in execution of decree within the meaning of section 
244, the reason being that such a purchaser is bound by the 
decree and should therefore be allowed to make any objection in 
the execution department which the parties to the decree or any 
one else booed by it would be competent to make. And it does 
(1) (1894) 1. L. B., 10 AU., 286. , 
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seem reasonable that no distinction sbonld be made so far as the 
competency to make objections in execution is concerned between 
one person who is bound by the de^ res and another. A purchaser 
from the defendant mortgas^or pendeate hte is just as much 
bound by the decree as a purchaser from the judgment-debtor 
after the decree, and I can see no reason why he should be in an 
inferior position so far as section 2 14 is concerned. If that is a 
correct view as regards a purchaser pendente lite in a suit on a 
mortgage, I think that it must be equally true of a mortgagee 
who takes a mortgige during the pendency of such a suit. The 
remarks in the case o{ Madho Das v. Fatale, to which I 

have referred, were no doubt made obiter. The decree against 
e judgment-debtor was a simple money decree, creating no charge 
on specific property, to which of course different considerations 
app y. 1 think, however, that the observations are sound and 
reasonable, and that a mortgagee taking peadente lite, like the 
present plaintiff, ought to be regarded as a representative of the 
mor gagor defendant in the sense that, being bound by the decree 
alterwards passed, he is competent, under section 244 of the Code 
to raise in the execution of that decree any of the questions men- 
iloBed in that section. 

The only remaining question is whether such a point is raised 
m the present suit and ought to have been raised before the 
Court executing the decree of the 30th September, 1885. The 
question raised— and the only question raised in the present suit 
—is whether that decree has been fully satisfied or not. If it has 
been fully satisfied, then admittedly the present respondents 
cannot stand in the plaintiff’s way. If it has not been fully 
satisfied then the plaintiff could only get a decree in the present 
suit conditional on his payment of whatever is due undw that 
decree. Under cl. (o) of section 244, that question beLg on o 
the dischai-ge or satisfaction of the decree, could only ha ve been 

tw '’i, 

therefore could not be determined by a separate suit. Proceed- 

z 1 f-- time! 

r then have raised precisely the 

cea^nlmns which he raises now as to the manner in which Lder 
himmm the p-oceeds of the property sold should have been 
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appiopriitecl. I do not say that the plaintiff cannot even now 
raise these coutoatious before the Conri; oxtcutitg the decree. 

e do not now decide any question as to whether' that decree 
hus^ or has not been satisfied. All that we decide is ihat the 
plaintiff cannot, in the present suit, raise the contention of its 
being satisfied, and of the incorrectness of the d ffendants’ account 
whioli he has sought to raise. The result is that the decision of 
the Court below was right as regards these respondents, and that 
the appeal of the plaintiff as regards them must be dismissed 
with costs. We extend the time for payment of the sum of 
Es. 29,534 until the 9th August of this year. 

^ Baneeji, J— I also would dismiss the appeal. The question 
raised between the parties to tliis appeal wag whetlier or not the 
amount of the decree obtained by the respondents on the 30th 
Sejitember, 1885, on their prior mortgage of the 26th April, 1882, 
has b^n discharged. A further question arises whether the above 
question can be determined iu this suit by reason of the provi- 
sions of section 244 of the Code of Civil Procedure. The appli- 
cation of that section depends on, first, whether the appellant 
a representative of a party to the suit within the meaning of that 
section j and, secondly, whether the question now raised is one of 
the questions which can be determined by a Court executing the 
decree under section 244. That the question raised in this suit 
is a question on which the application for execution of the 
respondents can be opposed admits of no doubt. The appellant 
alleges that if a proper account be taken of payments made in 
respect of the decree of the 30th September, 1885, in accordance 
with the terms of that decree nothing is due upon the decree. 
That IS clearly a question relating to the discharge or satisfaction 
of the decree, and can be determined under section 244 of the 
Code, provided that the appellant fulfils the condition of being a 
representative of a party within the meaning of that section. I 
agree in holding that being a transferee p&ndenie Ute, and being 
thus a person who is bound by the decree, he must be deemed to 
be the representative of the judgment-debtor to the decree, namely, 
the mortgagor. This was the- view held in the case of Madho 
Bas V. Mamji-^atak (1), and to that view I still adhere. The 
(1) (1894) I, h. B., 10 AU., 280. >» 
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que«?tioiij thcreforoj of the dischaige or otherwise of the rebpond- 
ent^s mortgage is not a question which could be determined 
in this "^uit. This is siifBoient for the disposal of the appeal^ and 
h oof necessity to decide whether or not^ as a matter of facty 
the amount of the lespondenf & ! mortgage has been foliy satisfied 
I concur in tLo order proposal b} the learned Chief Justice* 

/fj)pal dmmssecL 


FULL BENCiL 

Before Sir Aiihur Sh aehey, Kmgnt, Chit f Jiui ice, Mi Juitios Banei ji 
and Mi» Jnstiea Airman 

MArHTJEA SmOtR (Pr.AiNrirF) BHAWANI SINGH ahd othbss 

^^DSFSNBAKTb) ^ 

Act Mo. XV of 1877 (Indian Limitation Act), section 14i-^ Limit at 

other came of a hie nature'^ to defect of ^urudiHton-^^Xrror %w 

procedure 

In cases in winch section of tl c Indian Limitation Act, 1877, is pleaded 
as protecting the pUintiff from tiio bu of limitation, if tlioie was an mabihfc;^ 
in the Court to onteitain the formci suit piodnccd by any caiibc not connected 
in any way with want of good faith oi due diligence m the plaintiff, that 
cause IS of like nature to defect of ]ui ^idiction within the meaning of section 
14 It 18 not nccessiiy that the emse which pioccnted the foimei Court fiom 
entertaining the suit should be a cause whi<h wa^ independent of and beyond 
the contiol of the plaintiff. 

Hence whoio the inability of the Ooiiit to entertain the foiinei suit aiose 
from nils30inder of plaintiffs aiul causes of action, and tlieio was on the 
plaintiffs pait in the ioimci suit n> want of good faii^h oi duo cliiigencc, the 
plaintiff was held entitled to the benoht of the tim^ during which he was piose- 
cuting the foriaci suit, tln^ is fiou the time wh n the pUmt in tint suit was 
filed until the time wnen it wisietuincd to the plaiiitifts foi amendment •**« 
Chmdei Madiml CJmeherhuity v, Bam Koomar Chowdry (2), Brij Mohan 
Lmr Mannu Bih (2), Deo Brosad Bmg v Beiiah Kairee (d), BtsMmhhm 
BCatdaryf. Bonomah Maldai (4), Mam Snhhag Das DoUnd Bi mad (5), 
fema v Ahmad Ah Xha i (0), Mnhich Kef ait JSosseir v. Sheo Bershad 
Singh (7), Ba% Jamia v Bai Ichha (8), Marasi nma v Mnliagan (9), Tu iM 


^TiiRt Appeal No 168 of 1898, fiom a decree of Maulvi Syed &in-ul- 
abdin, Subordinate Judge of Gha?ipui, dated the doth March 1898 


(1) (1866) B L E,Sup* Vol,553, 
W.B*,CB.,184 
(1897) 2. L,E, 10 All , 848* 
mi (1888) L Iiv B., 10 Calc , 86^ 

W (1890) I Ipi* B , 2S Calc , 414. 


(5) (1880) I L E, 2 All, 622 
(0) (1890) I L li , 12 All , 207. 

(7) (I89b) I L E , 28 Calc , 821 

(8) (ISSb) I, L4i, 10 Bom,, OOi 

(9) (1890) hh SaSMad^m 
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6«»» V (1), sma>a» ^ .g, 

icLurfto ■‘“'1 ' P«M«n«« (1) 

The suit out of which tlii', appeil lias nisen wis originally 
brought by three plaintifi'., Tilakdiua, Mp^iun Huigh and Chotu 

regisfeted agreement, 

dated thelOA March, 1S87. The sat was fuod on the Utb 
March, 1893. On the 2l.t December, lb93, the mrt wrs dismissed 
lor mrsjoinder of partus and causes of action, but on ipp-al to 
Ihe High Court the case was remandea to the Lower Court with 
directions to return the plaint for amondment. The Lower Court 

l^^th of September, 

1896. The suriwas then continued bj TihLdhui, the name, 

23id S^rfember. 

J896, the other two plai rtih., Mathura Singh and Chotu Singli, 
hied separate suits. Mathuia Singh’s suit was d,. misled as 
barred by limitation, and he appealed to the High Court, urgii c. 
that the whole period from the 14th March, 1893, to the 23rd oi“ 
at least the 19th September, 1800, ought to be excluded iu hij 
tayour from the eompufation of the ponod oflimitation. 

x\iun-hi Qohmd Prasad, for the appeliint, drew attention to 
the alteration of the wording of the se. uo , bciimg ui.on this 
point in the various Limuation Act, which hid been passed by 
he Indian Legislature. In Act No. XiV of J 859, section 14, 
he words were from defect of jurisdiction or other cause shall 
have been unable to decide upon it,” Section 16 of Act N o IX of 
1871, read « from defect of jurisdiction or other cause of a like 
nature la unable to try it,” while hectron 14 of the present Limita- 
tion Act (XV of 1877), reads “ is unable to entertain it.” From 
these changes it is to be inferred that the Legislature mtmded to 
give a plaintiff relief where some cause, such as defect of juris- 
diction, prevented the court %n, limine from considering the case 
on its merits. 

was no want of good faith on the part of a phint- 
rff and it was not shown that he had not been prosecuting his suit 
with due diligence, the authorities showed that the cause of a like 

nrccsnaul} boa cause 
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wholly independent of the plaintiff. The following authorities 
were cited :-~Chtinder Madhub Chif,okerh.ttty v. Ram Koomm' 
Ghowdry (1), Ram Suhhag Das v. Gobind Prasad (2), Deo 
Prosad Smg v. Pertah Eairee (3), Jema v. Ahmad Ali Khan 
(4),^ Narasimma v. Muttayan (6), Tirtha Sami v. Seshagiri 
Pai (6), Puiali Mehiti v. Tidja (7), Bai Jamna v. Bai Ickha 
(8), Suhbamu Nayudu v. Yagana Panhilu (9), Venkiti Kayak 
V. Mwagappa Chetti (10), Assan v. Pathumma (11), Mallick 
Kefait Hossein v. Sheo Perahad Singh (12), Bishambhwr 
Haidar v. Bonomali Haidar (13), Brij Mohan Das v. Mannv, 
Bibi (14) and Salima Bibi v. Sheikh Muhammad (15). 

Mr. fif. Sinha, for the respondents, argued that the plaintiff 
in the present case had not been acting with due diligence or in 
good faith. As showing the absence of good faith he referred 
to the fact that the plaintiff, at a very early stage in the pro- 
ceedings, had notice tliat the plea of misjoinder had been raised ; 
and also that he need not have waited until the plaint was returned. 
The suit was not prosecuted with due diligence. In addition to 
the rulings which had been referred to on behalf of the appellants, 
counsel for the respondents also referred to Luchmun Pershad 
V. Nunhoo Pershad (16), Rajendro Kishore Singh v. Bulaky 

Mahton (17) and Krishna]} Lahshman v. Vithal Ravji Renge 
(18). 

Sthachey, C. J.— The only ipiestion in this case which has 
been referied to the Full Bench is whether the suit is barred by 
limitahon, or whether it is protected from being baried by the 
provisions of section 14 of the Indian Limitation Act, 1877 
The suit wrs a suit for contribution based on a registered agree- 
ment executed on the 19th March 1387. The plaintiff sues, 
alleging that he and the defendants were liable under a decree 
held by the Maharaja of Dumraon, that certain zamindari property 


(1) (ISCb) B L R.Sup Vol, 553 

b . R., C it , 18^. 

(2) (18«0) I L.E,2 All.,622. 
to) psS) I L. B.10C.iIc,86. 

' All , 207. 

!• Jt., 13 Kad , 431. 

' ^ 17 Mad , £9'). 

‘ ^''88n f t w 

B86) Li K , 10 Boin., GOl 

f 5 1 1'. 10 Mad , 00. 


(10) (1896) r.L. E.,20Ms(i.48. 
(U) (1807) I. L. E , 22 Mad , 494. 

(12) (1896) I. L. E., 23 Calc, 821. 

(13) (1899) I. t.E, 26 Calc., 414 

(14) (1807) I. L. E , 18 All., 348. 
(!')) (toD3) I. L. E.. 18 All , 131. 
&) (1872) 17 W E., C. B., 266. 
(ip f 1881) I. L, K , 7 Calc , 367. 
(18) (1887) I. L, E , tt Bum , 620, 
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of his was sold in excess of his liability under the deeree, and that 
under the agreement he is entitled to recover that excess from the 
other executants, that is, the defendants. The suit was instituted 
on the 23rd September 1896. It is admittedly barred by limita- 
tion unless the plaintiff is entitled to exclude the time during 
which he was prosecuting a former suit. The Court below has 
held that he is not entitled to exclude that time, and has therefore 
dismissed the suit. From that decision the plaintiff has appealed 
to this Court, and he relies on the first paragraph of section 14, 
which is as follows: — “In computing the period of limitation 
prescribed for any suit, the time during which the plaintiff has 
been prosecuting witli due diligence another civil proceeding, 
whether in a Court of first instance or in a Court of appeal, agaiu'-t 
the defendant, shall be excluded, where the proceeding is founded 
upon the same cause of action, and is prosecuted in good faith 
in a Court which from defect of jurisdiction, or other cause 
of a like nature, is unable to entertain it.’^ The plaintiff seeks 
to exclude from the period of limitation the time occupied by 
a suit which he brought together with two other plaintiffs. 
That suit was brought on the I4th March 1893. It was a suit 
founded on the same agreement, for the same relief, and against 
the same defendants, as the present suit. Each of the plaintiffs 
claimed contribution as here, alleging that his property had been 
sold to an extent in excess of his liability under the Maharaja’s 
decree. That suit was dismissed by the Court of first instance on 
the ground of misjoinder of plaintiffs and causes of action. On ap- 
peal by the plaintiffs this Court, on the 2ad June 1896, held that 
the first Court was right as regard, misjoinder, as the plaintiffs 
were in all respects separate : their respective properties which had 
been sold in execution were separately held, and had been separ- 
ately sold j and under the agreement the sales gave to each a 
separate cause of action. But this Court held that the first 
Court, instead of dismissing the suit, ought, under section 53 of 
the Code of Civil Procedure, to have returned the plaint for 
amendment by striking out the names of all the plaintiffs except 
one, who should be allowed to continue the suit alone. Accord- 
ingly this Court remanded the case under section 662 with a 
direction to the first Court to return the plaint for amendtaent in 
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iSuO the manner htateJ. The case was therefore returaed to the first 
Maihttea September 1896, the plaintiffs applied 

feiEGH to that Court to make certain amendments in the plaint, or in the 

Bhawaki alternative to return the plaint, as directed by the High Court, 

Si^n. fQj. amendment in the manner which the High Court had suggested, 
September 1896 the Court ordered that the plaint 
should be retuincd for amendment within five days, and thereupon 
the names of the present plaintiff and one of his co-plaintiffs 
were struck out from the plaint, and that suit was continued 
by the plaintiff Tilakdhari, alone. On the 23rd September 
1896 the present suit was filed. If section 14 of the Limitation 
Act is applicable, I think that the plaintiff must be held to have 
been prosecuting the former suit within the moaning of that sec- 
tion from the date of its institution, the 14th March 1893, until 
the lOtli September 1896, when the Court returned the plaint for 
amendment, and enabled him to bo struck out of that suit, and so 
to file the present. In that view, if the section is applicable, this 
suit would be within time by one day. The question is whether 
section 14 applies. Up to a certain point I think that there is 
no difficulty. I think that there is no reason to doubt that the 
plaintiff prosecuted the former suit v/ith due diligcuje and in 
good faith. It has been attempted to show want of duo diligence 
and good faith, but the attempt has, I think failed, and I need 
say no more as to that. In the next place, I think that the pre- 
sent suit is undoubtedly founded, so far as the present plaintiff is 
concerned, on the same cause of action as the former suit. In 
the third place, I think that by reason of the misjoinder iu the for- 
mer suit the Court was “unable to cutertaia” that suit, by which 
1 mean was unable to consider the questions involved in that suit. 
It was unable to entertain it by reason of sections 26, 31 and 45 
of the Code of Civil Procedure, wiiich show that plaintiffs cannot 
join in respect of distinct causes of action against the same defen- 
dants, In <'Uch a case either the plaint must be rejected, if not 
amended so as to remove the defect (and here from the nature of 
the case no araondmeat could have remedied the defect, so as to 
that suit maintainable by all the then plaintiffs), or else the 
iHll be dismissed. In uny event the Coiirl: cotld not have 
dealt ihMt mU ityon the moriK In the fourth plaee^ it 
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canoot be said that the Court was tinable to entertain ilie former 
suit from defect of jiirisdictiou. But the question is — was the Court 
unable to entertain the suit from oilier cau«e of a like nature to 
defect of juriiclimion ? Before dealing with these words it is 
necessary to boar in mind the essential object of section 14 and 
the principle which underliOb if. The principle is, broadly speak- 
ing^ the protection against the bar of limit..tioii of a roan fioii-* 
eatly doing his best to get his case tried on the merits, but failing 
through the Court being unable to gi%-e him such a trial. Thai 
is the principle ; and I think it is clearly applicable, not only to 
cases in which a man brings his suit in the wrong Court, that is, 
a Court having no jurisdiction to entertain it, but also where he 
brings his suit in the right Court, but is nevertheless prevented 
from getting atrial on the inGrit-a by 'something, which, though not 
a defect of jurisdiction, is analogous to that defeat. Kow the 
corresponding words in section 14 of the Limitation let of 1859 
were «or other cause.'' In section 15 of the Limitation Act cf 
1871 the wmrds were first inti’odnced in their present form or 
other cause of a like nature." I think it is quite clear that in 
making this change the Legislature was adopting the view of the 
majority of the Full Bench of the Calcutta High Court in 
Ghunder Madhuh GJmcherhvJty Ram Goomar Gkoivdry ( 1 |, 
The majority of the Court held that the words '' other cause " in 
the Act of 1859 must be construed as meaning other cause of a 
like nature. ' Their judgments give instances of what, in their 
opinion, would not be causes of like nature to defect of jurisdiction, 
lor example, in the case before them they held that those 

words would not apply where the plaintiff had been non-suited 

on account of his neglect to state in hb plaint the boundaries of 
the land which ho elaimod* Other instances which they gave W’^ero 
the failure of a plaintiff to appear or to produce his witnesses 
on the day fixed for the hearing, and his failure in a suit for 
damages for a wrongful act to specify the act of which lie com- 
plained. Sir Barnes Peacock and Mr. Justice Trevor held in effect 
that other cause of a like nature" meant a cause not including 
any neglect on the part of tne plaintiff either in stating his case or 
in other res|iects. Again, they say that it means a cause not 
(1) (1860) B. Ir. R., Sap. ?ol , mi G W. B , C. R., 184. 
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coBnectPd wifli the plaintiff’s own negligence,” It is important 
to see why they adopt that meaning. Their reason is, that in the 
case of any cause which included any neglect on the plaintiff’s 
part, he could not be said to have prosecuted the suit bond fide and 
with due diligence as required by the earlier words of the section. 
They do not, that is, enter into an inquiry as to what causes are of 
a like nature to defect of jurisdiction in the abstract and apart 
from section J4 — an inquiry which would be difficult and perhaps 
impossible, and which would probably involve the laying down of 
]n-opositions of dangerous generality. They seek for a test of 
likeness to defects of jurisdiction within the four corners of the 
section itself, supplied by its own words, and having reference to 
its requirements. Mr. Justice Jackson, who agreed with Sir 
Barnes Peacock and Mr. Justice Trevor, used less guarded lan- 
guage. He said “ It appears to me that the inability of the 
Court must be either from unavoidable circumstances over which 
no one has any control, or something incidental to the Court itself 
and quite unconnected with the acts of the parties.” I think that 
an earlier passage in the same judgment shows that this is too 
swe^eping. As Mr, Justice Jackson himself points out, a plain- 
tiff’s going to the wrong Court can hardly be described as an 
unavoidable cause over which no one has any control, or as quite 
unconnected with the acts of the parties. Still earlier in his 
judgment he says that it must bo shown that the Court was 
unable to decide the case “from some cause quite unconnected 
with the default or negligence of the plaintiff.” Now although 
he there adds the word “default” to the “negligence” spoken of 
by Sir Barnes Peacock, he goes on to give the same reason as the 
Chief Justice. He says “ To hold otherwise would bo incon- 
sistent with theuse:of the words bond fide and with due diligence.” 

I think therefore that by the word “ default” also he must have 
meant some act of the plaintiff inconsistent with bond fidea or 
with due dilipnce. The result may, I think, be stated as fol- 
ows : ^First, if the Court’s inability to entertain the suit results 
from any cause connected with any want of good faith or due 
1 igeuoe on the plaintiff’s jsart, that cause is not of a like nature 

if fte Court’s inability to 

eateidsiH the swt^i^snlts from a cause quite unconnected with any 
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Want of good faiih or clno diligence on the plainliff’b part, tliat 
cause is of a like nature to defect of jurisdiction. There is a third 
proposition which, I think, is established by later cases, namely, 
that, given good faith and due diligence, a cause is not prevented 
from being of like nature to defect of juris liction merely because 
it was in the plaintiff’s own power to avoid, or resulted from his 
own act or from a bond fide mistake of law or procedure, I 
think that is the result of the decision of the Full Bench in Bnj 
Mohan Das v. Mannu Bibi (1), and of the Calcutts Higli Court 
Deo Pi'osad Sin fit v. Pevtab KaiTee (2), and the observations of 
the Division Bench in Bishambhitr Haidar v. Bonomali 
Haidar (3). As pointed out in the fiist of the Calcutta cases 
just mentioned, the test cannot bo whether the cause was one withiu 
the plaintiff’s own power to avoid, because it is equally in the 
plaintiff’s own power to avoid suing in a Court which for defect 
of jurisdiction is unable to entertain the suit. Two decisions of 
this Court have been discussed in the argument. The first is the 
case of Ram Snbhag Das v. Gobind Prasad (1). There the 
former suit had failed by reason of misjoinder of plaintiffo and 
causes of action. In the second suit this Court hold that the defect 
in the former suit was not a cause of like nature to dcfectof juris- 
diction, apparently because it was “a defect for which the plaintiff 
must bo held responsible.” If that means a defect which the 
plaintiff could have avoided, I think that this proposition is too 
wide for the reasons given in the passage to which I have just 
referred in the judgment in Deo Prosad Sing v. Pertah Eairee. 
Not a word is said as to whether the plaintiff in the former 
suit acted iviiliout good faith or due diiigenue. The nevt case in 
this Court, Jema v, Ahmad AU Khan (5), is, I think, clearly 
uistiiiguishahle. There the former suit was dismissed on the 
ground that the debt sued for was due, not to the plaintiff alone, 
but to the plaintiff and a partner who had not joined in the suit. 
The judgment expressly says “ it was not merely a case of proce- 
dure, it was a case of a plaintiff coming into Court and failing 
to prove a cause of action in himself against the defendant, and 

(1) (1807) 1. L. B„ 19 All , 318. (8) (1899) I. L. E . 26 Ciilc,, 4H, at 

(2) (1883) LL.E„10CaIo.86. ( 4 ) (1830^!' l!' E , 2 AU , 632. 

(6) (1800) I.E E.,12AU,207. 
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thus failing to establish the defendant's liability to him, the plain*, 
tiff in the suit.’^ Clearly the failure of the plaintiff to prove his 
cause of action and to establish the defendant's liability does 
not, in the first place, make the Court unable to entertain the 
suit," because the suit is entertained and dismissed ; and in the 
second place, is in no sense analogous to defect of jui'isdiction in 
the Court, The dissent which the judgment in that case expresses 
from the decision in Deo Prosad Sing v. Pertab Kairee and its 
approval of the decision in Ram Sihbliag Das v. Gobind Prasad 
must, I think, be regarded as obiter. I shall only refer briefly to 
the principal cases decided by the other High Courts which were 
cited to ns, I agree with the decision in Deo Prosad Sing y* 
Pertab Kairee (1), which was a case of misjoinder of causes of 
action. In the ease of Mullieh Kef ait Ilossein v. Skeo Pershad 
Singh (2), the abortive suit was instituted on distinct causes of 
action against different sets of defendants severally, and it waB 
held that the inability of the Court to entertain that suit was due 
to a cause of like nature to defect of jurisdiction. It is curious 
that the judgment does not in any way consider whether the 
former suit was prosecuted in good faith and with due diligence, 
but it may be assumed that the Court found on those questions in 
the plaintiff's favour. The only Bombay case that seems to be in 
point is Bai Jamna v, Bai Ichha (3), where it was held that, 
assuming the Court to have been within the meaning of section 14 
unable to entertiin the former suit, the cause was not of a like 
nature to defect of jurisdiction, as it was the plaintiff's own laches 
in not producing a registered certificate. That is substantially to 
the same effect as the view of Sir Barnes Peacock and Mr- 
Justice Trevor in the early Full Bench case in the Calcutta High 
Court. The view taken of the section by the Madras High Court 
appears to have fluctuated. In Namsimma v. Mnttayan (4), 
the Court agreed with the decision in Deo Prosad Sing v- Pertab 
Kairee, but gave no reasons. In Tirtha Sami V. Seshagiri Pai 
(5), the Court disagreed with Deo Prosad Sing v, Pertab Kairee, 
but gave no reasons. In S'Marau Kayudn v. Tagana Pantnlu 
the former suit had failed by reason of the plaintiff having 
" (im) I L. B,, 10 Oalc , 88. (4) (1890) I, h.%,^ 18 Mh. 
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acted in accorclaiioe with a rule macte by the High Court wliiohj 
by the time the suit came to be cleeided, was discovered to be 
nkra vires. In the subsequent suit it was held that the plaintifi* 
was entitled to the benefit of the section because there had been 
no default, negligence or want of bond fidcs on his part, and the 
judgment of Mr. Justice Jackson in the early Calcutta Full Bench 
case was relied on. In VenLitl Nay ah v. Mnmga'ppa Chetti 
(1), the Full Bench made what appears to me to be a rather start- 
ling extension of the principle laid down in the preceding case. 
They applie 1 it to a case whore the former suit had been dismissed 
because the plaintiff had joined certain matters without the leave 
required by section 44 of the Code. They do not consider how it 
cam© about that the plaintiff did not obtain, and apparently did 
not even apply for, the leave which the Court was perfectly com- 
petent to have given under section 44. They do not inquire 
whether in that respect or otherwise in the former suit the plain- 
tiff had acted with good faith or due diligence. That case seems 
to me to have given section 14 of the Limitation Act a danger- 
ously wide extension. The last Madras ca^e is Assan v. Pa** 
tlmmma (2), a case, like the pre«ent, of mi'^joindor of plaintiffs and 
cau'-es of action. The Court followed the previous Full Bench 
decision, as to which the judgment forcibly observes When 
the provision thus applies to a proceeding which becomes abortive 
oving to an unauthorized joinder of matters, the joinder whereof 
the Court on applieatioi of the parties could have aiithoiized, 
how can it consistently bo held that the jirovision does not apply 
to a proceeding which fails on account of a misjoinder that the 
Court could not sanction and which is prohibited by the law 
absolutely Elsewhere in their judgment, no doubt, the Court 
held that good faith and due diligence on the plaintiff’s part were 
proved. 

I think that the result of the authorities taken as a whole, 
and the view which I take of the true principle, may be fairly 
summarized by saying that if there was an inability in the Court 
to entertmn the former suit produced by any cause not connected 
in any way with want of good faith or duo diligence in the plain- 
tiff, that cause is of like nature to ilefoot of juriRdiotion within 
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the meming of section 14 of the Act. 1 think that this view of 
the words “ other oanse of a like nature ” corresponds most closely 
with the object of the Legislature in enacting the seotioi as stated 
by mo m the earlier part of this judgment. Now, applying this 
principle to the present case, the inability of the Court to entertain 
the former suit arose from misjoinder of plaintiffs and causes of 
action. There was on the plaintiff’s part in that former suit no 
want of good faith or due diligence. That being so, it is imma- 
terial that the plaintiff in framing that suit made a borii fide 
mistake of proeeduie. I think thit in the present suit he is 
entitled under section 14 to the exclusion of the whole of the 
period from the 14th March 1893 to the 19th September 1896, that 
consequently the present suit was within time, and that the Court 
below was wrong in dismissing it as barred by limitation. That 
is the answer I would give to this reference to the Full Bench. 

Banebji, J. — My answer to the reference is the sameas that of 
the learned Chief Justice. The question which we have to deter- 
mine is whether the period of the pendency of the former suit 
should, under section 14 of the Limitation Act, be excluded in 
computing the period of limitation for the present suit. If that 
‘fiction applies, it h beyond question that the whole period from 
the commencement of the first suit to its termination including 
the period which intervened between the date of decision 
by the first Court and that of the institution of an appeal 
to this Court, should be excluded. The ruling of the Full Bench 
in Ajoodhya Pershad v. Bi&heshur Sahai (1), is eonclusive 
on this point. Now does section 14 apply to this case? Two 
essential conditions for the application of that section are that 
the first suit has been prosecuted with due diligence and that it has 
been prosecuted in good faith. Wheie negligence, or inaction, 
or bad faith is establiahed against the plaintiff, he cannot avail 
himself of the benefit of the section. The mere fact of dih'gaice 
and good faith on the part of the plaintiff being proved wUl not, 
however, make the section applicable unless the further condition 
is fidfillod that the Court in which the fir&t suit was prosecuted 
was unable to entertain it by reason of defect of jurisdiction or 
#ier cause of a like nature. However diligent^ the plaintiff 

’ ’ r (l) N -W P, H C Bop. 1874, p 141. 
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may have been, ami whatever may have been the amount of good 
faith with which he prosecuted the first suit, the cause which led 
to the failure of the first suit must have been a cause of the nature 
mentioned above and must have pi^e vented the Court from enter- 
faiiiing the suit, that is, as the learned Chief Justice has remarLe<l, 
from consideiing the questions involved in the suit. A cause 
like the absence of a light of action in the plaintiff will not make 
section 14 applicable. That was the oao^e in Jema v. AJunc^d Ahj 
Khan (1). The ruling in that ca*e thercfoie is not an authority 
against the appellant, though it must be admitted that there 
are espresDioas of opinion in tlie judgment in that case which 
are undoubtedly against him. In the present case no question 
of want of jurisdiction ari-ses. The reason which prevented 
the Court from entertaining tlie first suit qua the present 
plaintiff was a misjoinder of plaintiffs and causes of action. 
Is such a misjoinder a cause of a like nature to defect of 
jurisdiction within the meaning of section 14? This question 
was answered in the negative in the ruling of this Court in 
Mam Sabhag Das v. Gobind PTautd (2), and that case is a 
direct authority against the plaintiff-appellant. The Calcutta 
Court, however, has held the contrary view in Deo Promd 
Sing V. Pertab Kairee ('3), and in 3IuUick Kefmt EobyeUh 
V. Sheo Perbhad Singh (1), and so has the JVladias High 
Court in the recent case of Assan v. Pathuiuma That 
ease is on all fours with the present case. The rulings of the 
Madras High Court are, as pointed out by the learned Chief 
Justice, not consistent j but the tendency of that Court in recent 
cases has been in favour of the view taken in the case last men- 
tioned- I agree with the rulings mentioncl above, and am unable 
to concur with the view taken by this Court in Ram Subha g 
Das Y* Oohind Prasad, The reason assigned by the learned 
Judges vrho decided that case for holding a misjoinder of causes 
of action not to bo a cause of a similar nature to defect of juris- 
diction is that it is a defect for which the plainliff mu^t be held 
responsible. But, as pointed out in Deo Protad Smg v. Periab 
Mairee^ the plaintiff is equally responsible for filing a suit in the 
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wrong Court, The test therefore which was applied by this 
Court in the case of Ram Suhhag Das v. Gobincl Prasad is not 
the true test. It seems to me that <*ection 14 applies where the 
plaintiff has acted in good faith and wiih due diligence, but 
where he has made some bond fide mistake of law, procedure or 
fact, which has precluded ihe Court from considering the issues 
involved in the case, either by reason of absence of jurisdiction, 
or by reason of rules of procedure prescribed in the Code of Civil 
Procedure, or some other cause of a similar nature^ the inability, 
however, of the Court to consider the case must not be due to 
wilful neglect or default on the part of the u plaintiff. I [do no; 
think it is easy to lay down a hard-and-faiit rule or to enumerate 
all the causes which should be regarded as of a like nature to ab- 
sence of jurisdiction, but I am clearly of opinion that a cause like 
the one which precluded the Court from hearing the former suit 
of the plaintiff is a cause which comes within the purview of 
section 14 of the Indian Limitation Act. 

The learned counsel for the respondents attempted to establish 
that in the present instance the plaintiff did not act wih due 
diligence or in good faith. showing the abjcnce of good faith 
he referred to the fact that in the suit which the plaintiff jointly 
with Tilakdhari Singh and Chhotu Singh brought in the Shahabad 
Court a pica of misjoinder was raised. But it appears from the 
judgment in that case that the defendant’s plea was to the effect 
that there was a non-joinder of plaintiffs, and that the Court was 
of opinion that there was a mi::joinder of defendants. It cannot 
therefore be said that when the former suit was instituted in the 
Court below, the plaiiitiff^s in that suit were not acting in good faith 
when they jointly filed their plaint. There was clearly no want 
of diligence on the part of the plaintiff, inasmuch as he was not 
in a position to bring a new suit until the plaint in the former suit 
was returned to the plaintiff's for amendment. For the above 
reasons I hold that ihe plaintiff’s claim is not barred by limi- 
tation. 

Aikmak, J. — also am of opinion that on the facts m 
set forth by the learned Chief Justice the plaintiff in this 
is entitled to the benefit of section 14 of the Indian 
Limilatian Ac^ 1877, and that his suit is not beyond time. 
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It is clear that ilie Lo^Islaturo flicl noi intend to limit (lie privi- j 900 
lege given by that section to cases in which the civil proceeding 
has been instiuited in a wrong Court. Had this been its iiiten- Sihoh 

tion, the words other cause '»f a like nature’’ would not have Bhawans 

been found in the section. To what cases do the words just 
quoted refer? The question is not free from dilficiilty, but after 
careful consideration I am of opinion that the intention of the 
Legislature was that, given good faitli and due diligence on iho 
part of the plaintiff, he was not to suffer from any bond fide mis- 
take in procedure which would have the same effc ‘t as if he had 
gone to the wrong Court, that is, which would liave had the effect 
of preventing the Court in limine from appro xe lung the consi- 
deration of the case on iis merits, I tlu’nk the Legislature endea- 
voured to make this intention cleir by the alteration which it 
made when enacting Act No. XV of 1877. In the concluding 
words of the fir^t paragraph of tlio section in the preceding Act, 

No. IX of 1871, the words were Court whieli is unable to try 
it.” In the present Act for the word ^^try ” the Legislature has 
substituted the word entertain. ” As has been i>oiniecl out in 
the case of Beo Prasad Sing v. Perlab Kaiice ( 1 ), the respon- 
sibility of the plaintiif for the mibiake which led to tlie earlier 
suit being thrown out is no true criterion as to whether section 14 
is applicable. It is unnecessary for me to refer to the cases which 
have been cited in the judgment of the learned Chief Justice and 
my brother Banerji, I concur in the answer proposed to be 
given to the reference. 

On the appeal going back to the Bench which made the refer- 
ence the following order was passed : — 

Stbachet, C. J., and Bakbbji, J. — The result of the judg- 
ment of the Full Bench is that the decree of the Court below 
dismissing the suit as barred by limitation must be set aside and 
the case remanded to that Court for disposal on the merits under 
section 602 of the Code. In dealing with the agreement of the 
19th March 1887, the Court will have regard to our judgment in 
First Appeal No. 106 of 1898, which was delivered on the 20th of 
February last. The appellant will have his costs of this appeal. 

^ Appeal decreed and came remanded^ 

(!) (1S83) L L. E., 10 CaIc., 80, ^ 
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ABDUL UHirUR (Depli^dant) t EA J \ RAM (PLAnsTipr) ^ 

C%ml ‘Froccclu^e Code^ section 211-^Mcsne projiis— Interest on mesne profits 

not giien hg decree — Interest not obtainable in execution Costs of 

collection of ren^s by a trespasser in possession not to be set off against 
meme profiU — Execution of decsee 

A pUmiiff Buodfoi cxncLlktiou of a coitun lease, and foi ojectmont of 
the defendini as a trospiss.., and foi n sn. pioAts with mtoiest on such 
mesne piofits aiie d(cue «lnoh he obtained wia „ d ciec foi cancolUlum of 
the leisi, uid ejectm-nt of the deteiuUut, and oideicd tint mi,sno pioBts should 
boasi itun d in the e-ecution di p xi tiiio it, but was silent as to inteiest. 
Seld that mtoiest on the mesne p ofits could not he obtained in execution of 
the deciee JT/ovo Durga Choadhram r Samt bundari Deli (1) and Kishua 
Hand V. Kunwai Pa« tal Narain Sing/i (2) lefeiied to 

Seld also that as the defendant had thinst hiiasolf into an oslato and not 
acted m the oxeieisc of aio®« fide c’ann of light, he was not entitled to chaise 
oolUetiou expenses in reduction of the mesne p ofits MeArtlur and L 
¥ Gotnwall (3) disiiiiguibli d 

The facts of this case snffiuieiitlj appear from the iiidf^meat 

of (lie Coiirf. 

Mauivi Ghuldfn Mujtnhci, for tlio appellaiifc. 

Maul VI Muhammad Ibhaq, for the respondent. 

Knox, J.— This appeal arises out of proceedings ttken in 
execution of a decree passed on the 7th of December 1S9G in 
favour of one Baba liija Eim, respondent to this appeal, la 
order to understand the points which arise for dctermln ttion, it 
wHl be necessary to state briefly the circnrautances which gave 
rise to the suit in which this decree was pa'^sed. O le Mu»amraat 
Sahob Jan was the oiiginal owner of the property, over whi h 
between ihe years 1882 and 1881 she made three successive 
mortgages in favour of the ancestor of Eaja Earn. Upon those 
mortgages Raja Ram obtained a decree for sale on the 4th of 
August 1890. After the decision had been passed, Saheb Jan, 
on the 7th of November 1890, executed a lease over the same 
property iu favour of Sheikh Abdul Ghafur, the present appel- 
lant, and three days larer she preferred an appeal to the High 
iu favour of Rai a Earn. This appeal was 
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eventually dismissed* Upon its being dismissed, Rija Ram put 
the property to sale and himself purchased it Tne sale was 
confirmed on the 20tli of September 1895, and an order for deli- 
very given seven days xfter. RijaRam applied for mutation 
of names to be effected over the property, Abdul Ghafut 
resiftted the applicatioi , and it was rejected. Raja Rani had 
theiefore to sue for possession, and he did so on the 5th of Sep* 
tember 1896, asking for further mebue profits in respect of the 
property, both for the time during which he had been kept out 
of possession and from institiitmn of the suit until delivery of 
posse-'-sion with interest upon the same. On the 7th of December 
1896 the Court gave him a decree, which is now under execu- 
tion, It is a decree for possession by which the lease gi /en to 
Abdul Ghafur is to be cancelled. As regards the ine^^ne profits, 
the Court added that the plaintiff ib decidsdiy entitled to the 
piofils from the date of his piu*chaso, bat it reserved inquiry into 
the amount theieof, vhich was to be decided in the execution 
department, Neitliei m the judgment, nor in the decree which 
followed, uas any mention male of the intme-t up >n mesne 
profit for which Babii Raji R-'in Lil asked. On the 3rd of 
July 1899 Babii Raj i Eair nstituted pioreedings in execution. 
Jle asked for me^no profli^, neiuding intc'e^t. The judgment- 
debtor took exception to the sum of Rs. 719-12-8 at wbVli the 
plaintiff had assessed the sum he ciumcd as mesne profitb. The 
objection raised by him was tiaeefold. He first contended that 
he should be allowed a proper sum for the expenses of collection 
incurred by him in getting in the rents. The second objection 
was that the decree-holder was not cntuled to interest , and the 
third, that the decree-holder was not eutiTed to any sum on 
account of the sir lands, of which Saheb Jan bad, by viitue of 
the decree, become an ex-propiietary tenant. He also tookexoep* 
tion to the sum of Rs, 12-1 i a^ pleader’s fee on the ground that 
the decree did not award ii All these objections were overruled, 
and Abdul Ghafur now comes to this Court, and renews ihc&t 
objections. There was a further plea taken in appeal, namely 
the second plea, but this was expressly abandoned by the leirnod 
vakil for the appellant. 
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I deal first 'ttith the is^ue — “Is or is not the decree-holder 
entitled to interest upon the mesne profits? The contention 
raised by the appellant is that as this interest was in espre<-8 
terms claimed, bnt the decree gained does not award it, it must 
be taken to have been in the discretion of the Court rofii-ed. To 
this it is replied that as the qne-tion of me,ne profits was left to 
be determined by tbe executing Court, that Cnirt had the power 
to confirm the decree that was pas ed, and was bound to constnie 
fbo term mesne profits as inclinang inte ’ost. This contention is 
based upon wh it may be mrmcd the explanation clause to section 
211 of the Code of Civil Procedure. It is therein stated that 
mesne profits of property mean certain profits which arc defined 
together with interest on such profits. I find mj^-self unable 

to hold that the term mesne profits in the Code of Civil 

Procedure necessarily carries with it as an essentiil ingredient 
intered on such profits. It may^ of cour^e^ and orvlinaxily doe^^ 
inolade such interest, but it seems to me that section 211 leaves 
the matter in the dLcretion of the Coart which determines the 
original suit. It is for that Court to say upon a consideration 
of the facts of the ca<=^e ^-^hether any iniere-t shall be allowed, 
and if allowed, at what rate it i-. to be allowed. If that Court 
in expre-s terms refn-es to grant intere^^^t, or if, w’hen buoh 
interest is claimed, it passO'^ a decree, the terras of wdiich are 
silent a-- rcguxls interest, it seem'^ to mo that in either case the 
Court which executes the Jecrce, even when the amount of mesne 
profits i^ left for future ioqiiiry, cannot add to the original decree 
interest which, as I consider, the original Court refused to grant. 
To do so would be, as was pointed out in a somewhat similar case 
by their Lordships of the Privy Council in IlibrTO Bwga 
Gboivdhmni v* Bwwt Simdari Dehi (1) to add to the decree* 
The ca^ KishnOf Nand v. Pdrtab Narain Singh 

also decided by their LorcLhips of the Privy Council (2) 
ton firms me in the belief that the question whether interest is 
or is not to be allowed in awarding mesne profits is a matter 
Ibr decision of tbe Court which determines the original suit. In 
tins last ease th^ explanation added to section 2H was expressly 
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eoii^^iderecL I therefore hold that the decree-holder is not entitled 
to any sum as interest upon the mesne profits awarded* 

As reg‘ rds the question whither the judgmeot‘(Iebtor is entitled 
to charge the expenses of collcirloii against the receipts which he 
has re eived from the land daring the period he wa'^ in wrongful 
pos^fssioBj I hold that he is not so entitled. The learnv.d vakil 

foi the appellant look hi^ §tanl upon the decision of this Court, 

Alh^f All V. L^lji Mol il). His contention w'S that Shaikh 
Abdul Ghafur entered upon the property with a bondfiie belief 
that he was catiiled to do so under the Ica'^e he bad obtaiiiel 
from Mnsunm^t Saheb Jan, In any ca^o the learned vaLil 
argii'^d that this hal bee i c\pre-dy ri-^ell^y him in his 

WTittcn -k teraent, rncl ll c epus i m vhethfi* the lea c vas or was 

not a b'liid fiae ]ea«o had been left undeicrmlned^ Shaikh Aldul 
Ghafur should UoAeforc be given an opp )rtunity oflia\ung this 
i'"‘Ue triel before ho was fine I by the refusal of the Court to 
allow Ill's ^'olhetion chrrges* He v/i»s, liowevor, prepare! that it 
‘-houkl be dvtermiuel In re, n, the ninterials for the determination 
upon the record, and he poi’iied to the evkhnee of KnnJan, 
Shaman Khan and Mingli K! an, wdiiJi v ill be found in the 
pii’ ted book of the appellonS in Fird Appeal Ko. od of 1897. 
All that ihcic vulne^se^ bt de Is d Siheb Jan executed the lease 
in favour of Abdul &lr«fur because she had some difficulty in 
collecting the rent and pa}ing the Go\ernraeat revenue. This k 
hardly to be wondered at in the }oar 1890, seeing that a decree 
for sale of the property I ad been obtained, and the immnU amst 
have felt conscious ihet the property wms about to pass out of her 
hands The evidenee of Knticlaii above cpioted and that of Melidi 
Ha^^au, to be found in the respondent & printed book, page 1, toge- 
ther with the written statement of Musammat Siheb Jan Bibi 
at imge 3 of the ^ame book, satisfies, me that Abdul Ghafur must 
have been cognisant of the fact that the decree ordering the sale 
of this very iwoporty had been obtained on the 4th of August, 
1890, and he mubt abo have known that the appeal, wdiieh he 
virtually filed^oii the very last day possible, was purely for the 
purposes of gaining time* This is a case in which he has, in defi- 
mm of the rights of another, thrust himself into an estate, mi 
CD {mwi t L, li, I All, m. 
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Eot a case where he entered upon an estate in the exercise of a 

bond fide claim of right. I am not prepared to allow him charges 
for collection. Eeliance was placed upon a passage in Hurro 
Durga Ckowdh ani v. Surut Sundari Debi (1) at page 335, in 
which their Lordships give an opinion that the amount which 
might have been received from the land deducting the collection 
charges weie the mesne profits of the land. It does not appear 
what were the facts of that case, and the probability is that the 
trespasser there w.as a trespasser in the exercise of a bond fide 
claim of right. Eeliance was also placed upon 3£cArthur and 
Co. V. Cornwall (2). This case, however, is a peculiar one, and 
the trespassers therein mentioned had hardly passed the line of 
trespass in exercise of a bond fide claim. In the present case I 
feel satisfied that the action of Sheikh Abdul Ghafur was purposely 
taken either to delay or abet the delajmg of the just claims of the 
decj ee-liolder. 

There remains a question wliether or not the decree-holder 
is entitled to get any rents in respect of the sir laud. Here 
the argument is that as soon as the sale took place INIusam- 
mat Sahob Jan Bibi became by process of law ex-proprietary 
tenant of all the sir hnd held by her at the time when her 
property passed out of her possession. The decree-holder could 
not obtain anything from Musammat Saheb Jm Bibi until ho 
at first got a rent fixed by the Eent Court. That being the 
ease nothing could be obtiinod in respect of the ^e Linds. This 
contention ovcilooks the io,sibility which the law also allows 
of Musammat Saheb Jan Bibi and the purchaser coming to 
terms by mutual agreomeut, that is to say, upon the day of or the 
day after the sale. But it is added that as Mussammat Saheb 
Jan had, prior to the lease in tavour of Sheikh Abdul Ghafur 
leased all sir lands to one Din Muhammad, Sheikh Abdul Glmfur 
could recover nothing. The lease itself refutes this contention. 
The clause relating to the so-called lease to Din Muhammad oon- 

Muhammad was a mere man of 
f upon this sir and realized 

*Hs«l>*tenaats, as is abundantly proved by the evi- 
dence of aie paiwaris and khationis. The learned vakE for the 
a) (1801) 1. 1. It. t Citfo., 880. (2^ 1. X, 1892, A. C., ys. 
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iippellatit said in the euiir«?e of his ar«ftm< nt that lio did not objicL 

to pay what his client could have re .lire cl from Din Muhammad. 
Ibis conientiou nppe.ars tome to bo entitled to no fivoiir, and 

I disallow it. 

There r^^mains the last item on aeooiint ui the |deader^ h 
On this I hold that the le^pondent i« ci titled to pleider’s fee in 
tile C oiirt beloxi iipm the siun ■^'liifh J non^ dolt linh e tu be the 
Siira payable to hiia. 

The result is that this appeal is ‘-o fir ailux\el tint the appoi« 
lant is entitled to deduct from the ^im awuvled against him by 
the loiiei Court the amount assessed as inierest on the mosiie 
profits. In other respectCj the judgment and deuce of the lower 
Couit are confiruiod. Parlies will get lO i** lu this Coiirl and the 
Court below in proportion loflKu luics. and fohuc m thh 
Courts 

[See %h(j ill cuiiiiec tioa vvith Ib^^ second point in tne ea^c 
fShmaf-nchdu^ v. Faf-hyab Kha ? (i)~ETc] 
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In lhistja‘>e a Magi-ir.ite of iho fir4 cl i-^icd ui order to 
the pititionors to remove »c riant obMrm tions b, m (dd lussa^c- 
for cattle. Tito petitioners tiled a mitten stihiiieuf and ptaved 
for the appointment of a juu iinch r bu tiun l,r. ot Iht Code of 
Criminal poiedtuo to try whdlur llie order w t- re.mitihle md 
proper. Ihe petitim or-, tlioniielves noiainilod two pet-ons; two 
others were appointed l)v the conipl nn inf-, and the MtgKtntc* 
appointed an umpre. riin i- of the jiirori and the nnipiic‘ lelurned 
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a verdict that the pass'-go coiight to be opened wa=i an old x^ay for 
cattle, and lint the order for its being re-opeiied \va? a proper 
one The order was accordingly made absolute. Thereupon the 
petitioners applied to the High Court for revision, pleidin<r that 


TFT 
■^rATar-f' 
or Trrr 
PETITION 

orL.cHMAi,. ; "-s'” "•^'"“‘"“iP^eraing that 

^ tueir action in dosing the passage was taken m pursuance of a 

bovd fide claim of title and ought not to have been thus decided 
liy the M.cgistrate. 

Mr. G Dillon, for the applicants. 

The Government Pleader (Munsbi Ram Prasad), for the 
Crown. 

Aikman, J.— An order xvas issued to the applicants by a 
duly empowered Magistrate, directing them uuder the provi- 
sions of cection 133 of the Code of Criminal Procedure to 
remove an unlawful obstruction from a road which was said to 
be a public road, or to appear within a time fixed and move to 
have the order set aside. The applicants put in a petition, in 
which they denied that there ever was a road as asserted by the 
other side.^ Had they adhered to this position, and had the Ma- 
gistrate, without considering whether the applicants’ plea was or 
was not a hand fide claim of right, passed the order complained 


against, it 


But instead of adoptitig this course the applicants asked the 

gistrate to appoint a jury, th.t beiug the third alternative given 
by section 135 of the Cole. The Magistrate nommitel the two 
men named by the appliomts, namely, Ba^'lin Lai and Gaue.h 
Pra^ad Nar.ain. He also appointed two men who^e names were 
supplied by the opposite side, and he appointed as umpire one 
Munshi Nazir Ali, Manager of the Dubari Estate, Pour per- 
sons, including the umpire, agreed in finding that the order 
complained of was a reasonable and proper order. The fifth 
person did not for some reason join the jury, and did not con- 
cur in the verdict. Amongst the four persons who agreed in 
finding that the Magistrate’s order was a reasonable and proper 
one were Bachu Lai and Ganesh Prasad Narain, the two persons 
nominated by the applicants. I am asked to interfere in revision 
on the ground that there was a disputed question of title, and that 
therefore there was no jurisdiction to pass the order. On the facts 
set forth above I decline to do this and reject the application. 


woiil 1 have been a case for i iierfereice in revision. ^ 

A nil ^ K ^ ^ 1 ^ Tfit m. ^ 
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JBefoTe Mt Jvsluee 'BdTLitt and _M?\ Justice Aihntan 
BALBEO BHARIHI (BLirNBAXT) i BIE GIE and othebs (PIiAINTIsts) ^ 
Ct^il ]B i ocedui e Oode, section 3C — JTunerous persons ‘interested s%MtlaTl^ 
%n> the result oj^ a suit — Jet n%ss%on (jiven to soine to sue on helxalj^ of 
all — £erm%&s%on prantea after the film / of the suit 
Seldf til it the pcimission leqmied by section 30 of tlie Code of Civil 
Piocedure may be gi mted ^ttei tlio filing of suit bj some only of the peisons 
interested theieiii Fernandez v Modrigues (1) followed. 

The facts of tin*- ga^q suffioienily appear fiom the judgment of 
the Court* 

MiinsM Mam Pmsadj for the appellant. 

Pandit Siindar Lai, for the respondents. 

Bhekitt and Aikman^ thi^ appeil it is frankly ad- 

mitted for the appellant that he has no ca'^e whatever on the 
merits. The learned advocate who appears for him raises a tech- 
nical plea founded on the following facts- The plaintiffs are 
maliants of a religion-^ body who style themselves Niranjani 
Akhara comprising hiindiTd-.of followers and worsluppors. The 
persons originally claiming in the plaint weie the mahants or 
heads of this body. An objection was tiken by the defendants 
in their wiitten statement that the ])liintiffs alone unild not sue 
and that it wis neoessary that all the other members of tlie 
akhara should join as plaintiffs. Upon this an application was 
made by the plaintiffs, purporting to be under section 30 of the 
Code of Civil Procediiie, asking that, as provided in that section, 
notices should issue to the varioii® p^^ties who, the defendants 
alleged, ought to be joined a^j plaintiffs in the suit, and that per- 
mission should be given to the plaintiffs to sue on their behalf* 
The pemission asked for was granted, and the suit proceeded to 
trial and judgineiii. It is now contended (judgment having 
been given against the deieudmts) that the permission given 
after the suit had been instituted and after the defendants had 
been summoned, was a l\al permission, and that tin refoie the trial 

was vitiated, and the decree a bad one. As to this eoniention it 
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is suiBcicnt to refer to the ease of Fernandez v. Rodrigues (1). 

In that case it was held by a Full Bench that the pormi&sion re- 
quired by section 30 of the Code of Civil Procedure may be given 
subsequently So the filing of the suit. In that decision and in the 
reasoning on which it was based we fully concur. As remarked 
by the learned Chief Justice in that ca^e, the quesuion is only one 
of adding partio-.. We dismiss this appeal with costs. 

Ap2Jeal dmnissed. 

FULL BENCH. 

£e/ore Sir Arthw Sirachey, Kaight, CHef J-uiHce, Mr. JitsHce Knox and 

Mr„ Justice JBlair. 

HDWAEI) t'ASTON (Petitionee) ®. L. H. OASTON (Ebspondbnt) and 
W. T. COGDELL (Co-eespondent).* 

Act No. IV of 18U9 (Indian Dioorce ActJ, sections 17, 20— Decree for 
nnllitg of marriage passed ly a Bistriot Judge- Confirmation of decree 
hy Sigh Court-£eriodfor confirmation-Kffeot of cofirmation, if made 
lefore statutory period has elapsed— Act No. 1 of 1872 (Indian Kvi- 
deuce Act), sections 4.1, t4. 

Section 20 ot the Indian Diporoo Act, No. IV of 1809, does not make the 
proviso in section 17 applicable to the coufix'mation by the High Court of a 
decree of nullity of marriage made by a District Judge, and such a decree mav 
therefore he confirmed heforo the expiration of six mouths from the pronounc- 
ing thereof. A v. £. (2) dissented from. 

Assuming the proviso in section 17 to be applicable to a decree of nullity a 
decree by the High Court confirming the same before the six mouths’ period 
has expired, oa unot on that ground bo treated as made by a Court not competent 
to make it, within the meaning of sections 41 and 44 of the Indian Evidence 
Act, 1872, and is therefore, under section 41, oonclusivo proof that the 
maiTiage wa& null and void. 

Thxh was a reference arising out of a suit for divorce pending 
in the Court of the District Judge of Agra. The suit was brought 
by the husband as jietitioner against his wife and a co-respondent. 
In the course of the hearing the counsel for tlic co-respondent put 
in a^ petition in whioh he represented that the suit must be 
dismissed, inasmuch as the petitioner had never been lawfully 
married to the rospomicut . The facts upon which that contention 

^ HatTimonial Beforence Ho. 1. of 1900, — 

(1) (1897) 1. L. B., 21 Bom., 784, (2) (1898) I. L. E., 28 Bom., 4co, 
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was based ^rero the following:— The respondent ],ad formerly 
gone through a eoromony of marriage with one Eiloy On 
the 18th of June 1888 she obtained a decree declaring that 
marnage null and void in the Court of the Judicial Commissioner 
ot Undli, who, until tlie pasdog of flection 42 of Act No. XX of 
1890, was a “District Judge” within the meaning of section 3 
^auso of the Indian Divorce Act, fm- Ondh. On the 7th of 
December 1888 the decree of nullity was confirmed b; 

ourt which had jurisdiction over Ondh under section 3, clause 
1, of the Acr. On tlie 2lst December 1888 the respondent was 
marned to the petitioner. It was rontended that under section 
-U, read with the proviso in section 17, the High Court was not 
competent to confirm the Judicial CommissionerA decree of 
mi ity until alter six montlis from the pronouncing thereof; that 
he order of confirmation, having been made less than six months 

at tlioietore the decree must be treated as not having been 
va idly confirmed ; and that consequently tlie subsequent marriage 
of the respondent with the petitioner was also illegal and could 
not be made the subject of a dccce for dissolntio,:of marriage. 

to the md P f proceedings and referred 

0 the High Court, unucr section 9 of ti.e Indian Divorce Act 

18 a9, the question whotJior, liaving regard to tl.e facts juA stated' 

the sought to be dissolved was a valid marriage. ’ 

Isub nif H f;, curicr.) for the co-respondent. 

I bubmit that the proceedings held by the High Court on the 7tl) 

December 1888 for confirmation of the docroo of nnllity of mar- 
riage passed by the Judicial O..mmi-.sioner on the 18th July 1888 
m the suit between the re-pondent and Eiloy were null and void, 
and that therefore the marriage between (he respondent and Elby 
Im never yet been annulled. Section 20 of Act No. IV of 1809 

J»d,cul C.mm,.sion6v Tor tt,. „r w., 

in a suit for nullity of marriage, the provisions of section 17, 

llie Act.bnt tumneto Micllon 17 , il ,riU Ixi .n-n lluitilcoMiri.ol' 

to tta efc* that no doorio .ball 1.. coulimod under H.i. «,ti„n 
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till after tlie expiration of such, time, not less than six months 
from the pronouncing thereof, as the High Court by general or 
special order from time to time directs/^ This proviso is indis- 
solubly connected with all the four preceding paragraphs, so that, 
if the clause spoken of in section 20 means one of the para- 
graphs of section 17, then clauses 1, 2, 3 and 4 must include 
also the fifth paragraph of section 17. If this be so, there is a 
direct statutory piohibition against tlie confirming of a decree 
/or nullity of marriage passed by a District Judge until after six 
months from the date of the pronouncing thereof. I rely on the 
case of A. v. B. (1). If there has been a proceed! og held within 
the statutory peiiod of six months purporting to confirm such a 
decree, such proceeding will be of no legal validity. See the 
remarks made by Edge, G. J,, near the commeucement of the 
judgment in the case of Peroy v. Percy (2), 

Mr, R, K. Sorahji (as am%Gm cmic^ for the petitioner. 

Section 20 of the Indian Divorce Act directs — ^^that the pro- 
visions of section 17 clauses 1, 2, 3, 4 shall, onutatis mutandis^ 
apply to such decrees, decrees of nullity. 

Section 17 contains six paragraphs. The fifth paragraph 
evidently applies to all the four preceding paragraphs. It can 
hardly be said to be a part of paragraph 4, for that paragraph 
makes complete sense without it j and it, in turn, is quite intelli- 
gible without reference to the particular paragraph preceding it. 
It, in fact, is a clause by itself, it is the fifth clause of section 
17, and, as such, is not made applicable to decrees of nullity by 
section 20. If punctuation be any guide to the construction to 
be put on Acts of the Legislature, the full stop, in the original 
edition of the Act, at the end of paragraph 4, would seem to indi- 
cate that the following paragraph was not intended to be read as 
part of the preceding clause. 

In A. V, B, (1) the acting Chief Justice^ reference to sections 
of the Criminal Procedure Code to support tlie argument that 
paragraphs 4 and 5 of section 17 form one clause, is not so forcible 
m weight at first sight appear, for it is quite evident that each of 
thp provisos, in the sections to which he refers, has no meaning 
clause immediately preceding, « 

I ^ ^ ( 2 ) (1896) I. h, B,, 18 All., 875, 
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The Act very clearly shows that it saw no reason for delay in 
nullity decrees. Section 16 expressly provides that a decree for 
dissolution of marriage, passed by a High Court, should he •nisi, 
and also provides for inteivention. Section 17 provide-, for inter- 
vention during a suit for dissolution in the Court of a District 
Judge. As there are no such provisions with regard to suits for 
nullity, it is evident that the Legislature intended that there need 
be no delay in the confirmation of decrees of nullity. 

And in reality there is no call for delay. The grounds for 
decrees of nullity are— fa; Impotenoy. (b) Consanguinity and 
affinity, (c) Lunacy and idiocy, (d) The existence at the lime 
of marriage of a former husband or wife. All these are matters 
which are capable of direct proof at once, and are reasons which 
existed st the time of the marriage. The reasons for dissolution 
are such as arise subsequent to tlie marriage, and arc acts of one 
or other party — and are less capable of proof than the reasons 
for nullity— and may be mere allegations, the result of collusion. 

The fact that English law, at the time the Act was passed, 
required no delay in decrees of nullity, would have led the Legis- 
lature to have made it very clear, had tlioy intended delay in 
nullity decrees in India. 

Nor can it be claimed that under section 7 of the Act, tlie 
present English Procedure should govern decrees of nullity out 
here; for section 7 only applies English law where the Aci is 
silent — but section 20 taken with section 17 makes it very clear 
what tlie Legislature intended with regard to delay, viz. that it 
was necessary in regard to decrees of di-,olution, but not in 
regard to decrees of nullity. 

Steaohbt, O.J. — This i- a reference to tlie Court under 
section 9 of the Indian Divone i\o! (IV of 1869), by the Dis- 
trict Judge of Agr.i, of a question arising in a suit for dissolution 
of msrriugo jiondmg in t lis C'ourt. Tlie suit was brought by 
the husband as potitimer against his wife, the respondent, and 
against a co-res[)ondeut. in the course of the hearing, counsel 
for the co-rrspoudout contended that the petition raa^t be dis- 
missed on tlie ground that tho ro-,pondent had never been 
lawfully married to the petitioner. It appears that the respon- 
dent had formerly gone tiirough a l•ercmony of mai'riage with one 
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Elloy. On the 18tli 1888;, she obtained a decree declaring 
that marriage mill and void in the Goiiri of the Judicial Coramis- 
sioner of Oiidh;, who, until the passing of section 42 of Act XX 
of 1890^ was District Jndge/^ within the meaning of section 3, 
cl. 2 of the Indiiii Divorce Act, for Oiidli. On the 7th 
December, 1888, the decree of nullity was oonhrmed by this Court, 
which had jurisdiction over Oiidh under section 3, cL 1 of the 
Act. On the 21st December, 1883, the responlent was married 
to the present petitioner, 'fhe contention now raised by the 
counsel for the co-respondent is th^t under section 20, read with 
the provibo in section 17, the High Court was not competent to 
confirm the Judicial Commissioner’s decree of nullity until after 
six m>nths from the pronouncing thereof; that the order of 
confirmation, having been made less than six months from the 
date of the decree, mu4 be held to ha illegal and vohl ; that, 
therefore, the decree must be treat xl as not having been validly 
Gonfirnicd ; and that, consequently, the subsequent marriage of 
the I’espondent with the petitioner was also illegal, and oaimol 
be made the subject of a decree for dissolution of marriage. 
The District Judge has accordingly stayed the proceedings 
ponding a reference under section 9 of the question whether, 
having regard to the fact- just stated, the marriage sought to be 
dissolved was a valid marriage. 

There are two questions io be considered. The first is, 
whether tlie High Court’s decree of the 7tb December, 1888, 
was in contravention of section 20, road with section 17 of the 
Act. The ‘^econd is wheHier, if so, it follow^ that that decree 
was void and inoperative as a confirmation of the Judicial Com- 
missioner’s decree of the 28th July, 1888. In regard to ihe first 
point, reliance is placed on the decision of the High Court of 
Bombay in A v. B (1). In that case no question arose as to the 
effect of a confirmation made by the High Court before the time, 
if any, prescribed by the Divorce Act. It was a submission by a 
District Judge of a decree for niiUity for confirmation under sec-’ 
tion 20, upon which the petitioner applied to the High Court for 
immediate confirmation. The Conrt held thaf it could not 
the d^roe before the expiration of six rQonths from the 
{%} CIW) I. Ii. Ba Bom*, 460. 
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pronoiinciBg thereof^ and so rejected tlie application with leave to 
renew it when the six months’ period had expired. We liave 
fir-st to consider whether we agree with the construction placed 
by the Bombay High Court upon sections 17 and 20 of the Act. 
After the fullest consideration I am unable to agree with it. 
Seoiion 20 provides that every decree of nullity of marriage 
made by a District Judge shall be subject to confirmation by the 
High Courts and the provisions of section 17, clauses 2^ o and 
4 shallj mwtatis ^amtemdis^ apply to ^ml\ decrees.’’ Section 17 
provides for the confirmation by the Higli Court of decrees for 
dissolution of marriage made by a District Judge. It consi^t^ of 
six paragraphs. Tne fifth paragraph is as folio ws : — Provided 
that no decree shall bo confirmel under this section till atior the 
expiration of suoli time, not Icss th m ^ix months from the 
pronoimeing thereof, as the High Court by general or special order 
from time to time ilirocts.” If this fifth paragraph is the fifth 
^C3laiise’’ of seotion 17 within the moaning of section 20, then 
section 20 docs not make it applicable to decrees of luillit} oi‘ 
marriage made by a District Judge, and such decrees, tlieref.ro, 
need not wait for six months, hut miy be conffnned at once. If, 
though the fifth paragraph, ii to be regarded as the fourth 
‘^clause” of section 17 within the meaning of section 20, then 
section 20 makes it applicable to decrees of nullity of mirriage, 
and such deoree-n, like decrees for di'^soliition of inarriago, cannot 
be confirmed till after the expiration of 4x months from the pro- 
nouncing thereof. 

Now the word '^clause'’ used in «ioctioii 20 is nowlu‘re defined 
in the Act The paragraphs into wliich section 17 is clivided are 
not numbered, and so far as the form of the section is coECf3rned 
there is notliing to suggc4 that one paragraph is more less a 
clause” than another, or that the fifth paragraph is not a clause. 
It is rather difficult to gather from the Judgments in the Bombay 
case what the learned Judgi^ eonfidcrod to b'"* the exact relation 
between the proviso and the other paragraphs of section 17* Mr, 
Justice Parsonses iy>^; — The liflli paragnph is not, in my opinion, 
a clause of the section. It i*, a proviso lo claiihe which precedes 
it, joined to it as printed in the aovorumorit of India (Legislative 
Department) edition of the Acts, by a colon, and must b© 
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considered to be a part and parcel of the foregoing clanses, 
governing and controlling them, and not forming itself a separate 
clause.” Mr. Justice Eanade says : — “ The proviso appears as a 
separate paragraph, but it is clear from its context that it cannot 
be read as a separate clause from paragraph 4, 'which it qualifies. 
It does not, as the preceding four paragraphs, or the succeeding 
sixth paragraph, relate to distinct subject-matters.” Mr. Justice 
Fulton holds that “ the proviso governs and forms part of the 
fourth clause.” Now if it is correct to say that the fifth para- 
graph is “ a proviso to the clause which precedes it ” and “ forms 
part of” that clause and cannot be read as separate from that 
clause, it seems contradictory to say, as Mr. Justice Parsons goes 
on to say, that it " mu^t be considered to be a part and parcel of 
the fomgoing clauses governing and controlling them.” Apart 
from this, it appears to me quite impossible to hold that the 
proviso merely forms part of the clause immediately preceding it. 
That clause relates only to cases in which the District Judge has, 
upon the direction of the High Court, made further inquiry or 
taken additional evidence. That is clearly shown by the word 
“ thereupon.” If the proviso merely formed part of that clause, 
it would follow that it did not apply to the far more numerous 
oases in which no further inquiry or additional evidence is required, 
and the result would be that, contrary to the obvious intention of 
section 17, the vast majority of decrees for dissolution of marriage 
might be confirmed at once. As then the proviso clearly applies 
to eases not falling within the preceding clause, it cannot merely 
form part of that clause ; and if it does not merely form part of 
any one of the previous clauses, but governs and controls each, 
there can be no reason for not regarding it as itself a clause. 
Upon similar reasoning to thxt of the Bombay High Court, it 
would be logical to hold that paragraph 4 also was not a separate 
clause, as, notwithstanding the observation of Mr Justice Eanade 
to the contrary, it also docs not “ relate to distinct subject-matters :” 
it is merely consequential to clause 3 ; and there is, in my opinion, 

’ 'f«»son to hold that paragraph 4 forms part of clause 3, and 
no* a separate clause, than to hold that the proviso 
t of clause 4. In regard to Mr. Justice Parsons' argu- 

, at tho end of paragraph 4, the Privy 
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Council in Th& Mnh<i,i'( 3 ,'i%i of T^wdivan v. Krishna Kamini 
Dasi (l)j at page o72 of tb.e report say (in accordance with 
many htnglish authorities) that ^‘it is an error to rely on punc- 
tuation in con=*trning Act- of the Legislature.” The sound- 
ness of this prinuplei- well :ilii,irated in the present instance 
by the fact that in ihc jiv^i lal edition of the Indian Divorce 
Act (see tiiat Qaseffe of Imloa, M.irch 6th, 1869, p. 375), there is 
not a colon at the end of the fourth paragraph of -eotion 17, 
but a full stop, Mr. J tiSTice Parions proceeds to give illustra- 
tions from the Code of Grini’nal Procedure in support of 
the proposition that if in section 17 of the Indian Divorce 
Act the clauses had been numbered, the jiroviso would not 
have been numbered as a clause. Wlieu tlie sections of the 
Code to which lie refer-— sections 33, oh, IS, 57 and 123— are 
looked^ at, I think it cleirly appears tliat they estabhhh no such 
proposition. In everj one of those sections it is obvious from the 
context that tlic proviso was intended to apply to, and govern the 
immediately preceding proposition only, and that to mark this 
the proviso was not separately numbered. But, for tho reasons 
which 1 hive ju-t giver, if i', imp is-ible to hold that the proviso 
in section 17 was intended to apply to .ml govern the fourth 
paragraph onh. I agree with Mr. Jusrico R made, that from 
tho point of view of consideration^ ot expediency or public 

policy, such as the interests of children, die prevention of collu- 
sion, and so forth, decrees for dissolution and decrees of nullity 
should stand on the same fooliiu. But tho question is whether 
that was the view of the Legislature in 1869 when the Indian 
Divorce Act was passed. So fir .as collusion is concerned, it 
certainly was not. It is obvious from -eotion 2U that the Legis- 
lature deliherately excluded from the case of decrees of nullity 
the la-t paragraph of sc< tion 17, authorising intorvention on the 
ground of colludon during the progress of a suit for divorce in 
the District Court. Furilior, in rcgird to suits tried by the Higli 
Court in its original jurisdi -tion, where.as under section 16 a 
decree for dissolution mus(, in tho Jlrst instance, he a decrc «isi, 
not to be made absjliite for at least -ix months, during which 
period any person may show cause why the deor,ee sliould not, be 
(1) (188C) I.L.K,UCak,3(!5, 
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confirmation of the decrees of th >&e Courts by the Hic?h Conrr. 
I imclerstand the praetiee of thi^ Cmrt I h ivj boon in ac 'onlaiice 
with the view that se*tioii 21 of tlm Divorce A(n does not make 
the proviso in ^e^tioii 17 applieabi * to Iho oaliriu^ iou of deems 
of nullity mi«le by a Di'^tric^ I ^ee no ro to think 

that this practice is wrong, and 1 am therefore oi opinion lhat 
this Court had pover^ on the Till Docemberj ISbS. to caaiirm the 
Judicial Commis-ioner^s decree of aiiUit\ of Ific ioth Juh , 1 <S 8 S. 

TliC next question Dj assuming lhat bv le^Siii of the pioviso 
in section 17 the High Court ought not lo have eoiifirraed Iho 
Judicial Conmiis'-ioiicrS decree nnti! after the expiration of six 
moiitliB from the pronouncing thereof, do<& it lollow that the con- 
firmation Wtsnnll and void, uid t. < 'tsubNcqu m nuiiiagt- of the 
respondent with the ptlitioiier nnahd? The l)i Irut Judge in 
his reference assumes that the aiiswa r to tiu« question must ho 
ill the affirmative ; but he gives no reasons, and 1 cannot agree 
with him. The decree of the Higli Court of the 7tli December, 
1888; was a decree of the kind specified in section 11 of the 
Indian Kvideoco Act, 1S72. It wa- a fnuil de< rce made in the 
exercise of imUrimonid juri^lietioD, declaring the puscat les- 
pondent not to be the wife of tlie then respondent. If it w”as the 
decree of competent Court/’ then, however erroneous oi 
imgular it may have been, it i under tiie j^ectiou <ondusix"c 
proof that the respondenfs previous marriage was a nullify. 
The oflect of such concludve proof can only be avoided by 
siiowmg that the High Court vas not competmu Court 
within the meaning of section IJ, or was "^‘a Court not com- 
petent to del i\ 0 r the decree wulun un‘ meaning of ‘*ecuon4k 

Unless that can be hliown, the doeree is conclusive, as no fraud 
or coliiiteion L snggxsiod. The question then i**, was ihe High 
Courtis decree of the 7th I3< comber, ibbS, ^Hlclivered by a 
C^oiirl not competent to deliver li 7 It appears to me that tliis 
question must bo answered in the iicgalive. The High Court 
had undoubted juriHllclioii in the suit tor milliiy of marrlig©* 
As regards plate, it pospes'-ed tho local jurisdiction ilelined by 
the Act, Ik possessed personal jurisdiction ova* the parties to 
llmi suit who were per^ms govomiHl by Iho Divorce Act 5 and 
it had jurisdiction over the subjctd-inatier, or the ck^a of suit as 
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1800 disclosed iu the petition for declaration of nullity. It was 
properly seised of the case, which was duly transmitted to it by 
Casjton the Court of the Judicial Commi-.ioner, and notice of the date 
L. H. fixed for confirmation was duly served ujion the parties, of whom 
Cas^n petitioner was represented at the hearing by a pleader. There 

straohy was no appeal to Her Majesty in Council from t!ie decree of con- 
firmation, as there might have been under section 56. Since the 
High Court had jurisdiction in tlie suit, it follows that it had 
jurisdiction to consider and determine every question of law or fact 
arising in the suit. Tiiis would of course include any question of 
procedure, such as a question of the construction of sections 17 and 
20 of the Indian Divorce Act. To illustrate this, let us suppose that 
at the hearing either the petitioner or the respondent had formally 
taken the objeotion that an adjournment was necessary, as under 
the proviso in section 17 the decree could not be confirmed until 
the six months’ period had expired. Suppose further that, after 
full argument on the point, the Higu Court !iad taken a view 
of section 17 dififereut from that expressed in the Bombay 
case, and had confirmed the decree of the Judicial Commissioner 
accordingly. In such a case surely the Court would not only 
be comptent but bound to decide the question thus raised and 
argued. If competent to consider and decide the question, it 
cannot be supposed that the Court was “ competent ” to decide it 
in one particular way ouly. This shows that even if the decision 
was erroneous or irregular, the Court was uovertiioless “ oompetont 
to deliver ” it. If not, v hat is the alternative ? Could any Court, 
however subordinate, iu any sub-equent suit, at any distance of 
time, treat the High Court’s decree as a nullity and the parties 
still husband and wife ? For instance, could a creditor successfully 
sue tile foimei busbaud in a Small Caiiso Court for the price of 
necessaries supplied to the wife after the decree, ou the ground 
that the decree was void, as the High Court had taken an errone- 
ous view of the proviso iu section 17 ? Again, after the High 
Court’s decree, could either of the parties re-marryiug be prose- 
cuted for bigamy and the children of the subsequent marriage 
bo hold ille^timate? If these conclusions wouW be absurd 
where tlio High Court decided the question of the construction 
of section 17 after argument, they must equally be so in a case 
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like the present. The competency or jiirisdietion of the Court 
^*aiinot po-sibly depend on whether a point which it deddeb has 
been raised or argued by a party or eoimbel An express decision 
upon tho construction oi ^eotioiib 17 and 20 and an implied 
decision must stand on the ^ame footing. The view that the 
decree was a nullity by reason ufthe proviso in section 17 could 
only be supported on the pniicipie that wherever a dei ision is 
wrong in law^ or violated a rule of procedure, the Coiut must be 
held incompetent to deliver it, Buch a principle is obviously 
unbiistainable. In the first place, it is oppobcd to the language of 
sections 41 and 44 of the Evidence Ait, wdiich were undoubtedly 
meant to make the de(3reob wluhb they refer to conclusive except 
in a very restrioted class of cabcs. If the intention had been to 
make such clecriC'^ questionable on the ground of any legal defect 
or irregularity, very ditfeient expressions would nave been used, 
and it would be inaccurate to desGtiho such decree^ as constituting 
‘^eonelusive proof.^^ In tlie second place, if the primdplo weie 
sound, any judgment might be collaterally attacked by contend- 
ing That it \vafo in vioialion of Midi rules of pro *cdurc as tho rule 
of res juilkata coiitain« d in fe('ction 13 of the Code of i 'ivil Pro- 
cedure, or the rule of limitation contained in section 4 of the 
Limitation Act, 1S77, Tlie^e rule- are expre^^sod in language 
peremptory rs that of the provi'-o in MStion 17 of the Divorce 
Act ; but it has never been held, and it could not be Indd, that a 
Court which erroneously decrees a <-uit which it should have di- 
missed as time-barrcHl, f)r barred by the rule of res jn^diGatr^ 
acts wdthoiit jurisdiction and not competent to deliver Us 
decree. The in’^ecurity of titles- and ot stains arising from 
the adoption of such a principle is jii^t what sections 11 and 41 
of the Evidence Act were intended to prevent. The sections 
recognme that, given the competency of the Court, even error or 
irregularity in the decision is a le-s evil than the totil abseneo of 
finality which would be tlie only alternative. In the third place, 
the jiidgmeiil of tho Privy Council in Jmir Easan Khan v. Fkeo 
Bakhsh Singh (1) sli«>w^s that, even for the purposes of direct attack 
in revision mitlor section tJ22 of iltc Code of Civil Froeedure, 
a decree cannot be held to have been made without Jurlsdicl ion 
(1) (1884) 1. li. li, U Oalc , p. 0 1 L. R., li I, A., 237. 
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or illejvally, inoivly because it is wrong in law or alleged to be 
violaiion of sueh rule-, of pr ocean re as those contained in sections 
and id of the Code. If so, tlieu tl fortiori such a decree could 
not he rogardel made without juris lietion for the purposes, not 
of direct but iueivlv t‘olliteral attack iii a sub 3 ec|iieiit suit. In 
Sif rditmifil Jagonuik v. Anmva^jal Sabliapathy Moodliar (1), 
a judgment-cuditor sought to niaintiin an attachment on the pro- 
perty of Ids debtor who had previou^y been adjudicated an insol- 
vent bv the hladn- Lii'^olvcnt Court, and to resist a claim by the 
Official Assignee, under s\*tiou 278 of the Code, for the release 
of the property fr un att v‘h!nont, on the ground that the order of 
mljudication and the vesting order were null and void, and gave 
no title to the Otticial Assignee, inasmuch as the original petition 
to the Insolvent Court disclosed no act of insolvency on which an 
order of adjudication could legally be passed under the Statute, 
I hedd that as the Madras Court was undoubtedly competent to 
deal with the petition, and was both competent and bound to 
consider whctlmr the acts alleged in the petition constituted acts 
of insolvency within iho meaning of the Statute, the order, oven 
if wrong in law, was not one which the Madras Court was not 
eompotent to deliver within the meaning of section 44 of the 
Evidence Act, and tliat therefore it could not be tredied in colla- 
teral proceedings as null and void, but was conclusive of the 
insolvency and of the Official A^^signee^s title. At pgigo 211 of 
the Report, I said : — Once recognize that a Court is competent 
to decide a suit or a petition in insolvency or any other matter, 
and it follows that it is competent to decide all questions which 
arise in that matter, whether they are questions of fact or of law, 
and wliether they appear on the face of the plaint or petition or 
arise subsequently. If it decides them wrongly, its decision may 
be subject to reversal on appeal or otherwise, but cannot be 
treated as a nullity.’’ The '-amo principle is, I think, recognized 
in the judgment of Mr, Justice Knox and Mr, Justice Aifcman 
in Di^rga Prasud v. Makabir Prasad (2). The English, Indian 
and American authorities collected in Mr, Hukm Chand’s learned 
Tr^tiiee on the Law of Mes Judimtay Chap. VII , ^sections 186, 
187,f 189, 190 a^d 192, establisli that for* the purpose of showing 
(l) (1886) L li* E., 21 Bota., 205. (2) Weekly Notes^ 1888^ p* 199, 
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in collateral proceedings that a Jorlgmert is void for want of juris- 
diction or compeiGii j in the Court; it i- not feiililci< 3 ai to siiow 
error in law, irregularity in praiice, or clepirture from liio pro- 
visions of the lav of procetliire, for in&^xnoe, !>\ taking tht» 
pioeeediiig'^ at a vroi g or ui^ ii\ ori/.o i time. In one Ameri un 
ease ciiel at p. 475; it «jail “ too prin iplei-.s^ \u 11 settled 
that ii is said to be an axiom of t u* LuV; tint vhea a Court has 
jurisdiction over the &!ibjojt-ni dter and t le puuies; its jndgmeiil 
cannot be impeached eoliaterallj for erruis of 1 w, or irregularity 
practi'c.^’ In anotlier Ameri(xui case cited at page 47tb it was 
said: — “ tfurisdietion having been obtainelj the fajfc that the 
“ jiKlgment xvas rendered sooner than it should have beeu; does not 
make the judgment void : a judgment thus rendered is irregular 
only.’^ The vhole subject is elaboralcly disciiS'^ed by a learned 
American author; Mr. Vanfleet, in his vork ^‘The Law of Colla- 
^Heral Attack on Judici d Pro ‘ce lings (see especially Chapter 
VIII), In Cliapter XIV; Kvtiulis 710; 711; 712 and 713^ the 
author gives instances to show that a ‘‘ premifiire judgment/^ that 
is, a judgment given before it ought to ha\c bam given aetording 
to the law of procedure; cannot tlieivfoiv bo treated in collateral 
proieedings as void unU given by a Court vithoiu jurivliciioiu 
‘^An administrator's order tn sell land could not be granted law- 
fully until after the iinal account of ihc personal ass Is lud 
been settled ; but an nr ler grained before that had been done is 
void. Tae Missoiui Statute ivquired the Court to delay 
'^Mhe approval of an admini4raior’'3 or guardbn^s sdc of land 
** until the iie^t term alter iiva^ made, but buch a sale is not 
^^void because approved at the '^imc term or an adjourned 
teruid^ 

For these rcjasou'' I would aii^ver the reference by saying 
that; in our opinion, the mirriage of the ronpoiidont with the 
petitioner was not invalid by reason of any want of Juriscliotion 
in tlio High Co irds decree of the 7th De< ember, 1888. 

1 tlcbire to repeat what I sided at the hearing, that the Court, 
is much iudeblcil to Mr, Porter and Mr. Horabji, who appeared 
as awhici eunm for ihc co-robpondeni and the petitiuiier, 
respectively, for the iMistance rendered to the, Bench by their 
very able arguiaeiit. 
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^ Kkox, J.-r fnlly concur both in the reasons and in the con- 

at bwtf i/ conclusions arrived 

at by the learned Cluef Justice an 1 in the reasoning on wl ch 

those conclusions are based. I have only one addition to ma\e 

IS that, m my opinion, the judgniont of a Bench of this Court 

confirming the decree for nullity of marriage is an authority on 

dissolution of marriage was not necessary in eases of nullity was 
a Bench similarly constitnted to the present, and of co-ordinate 

authority; and. if not by strict law, by the comity of the Courts, 
the law in such a decision ought to bo taken as authorititiye until 
led .red to be erroneous by a Full Bench of the Court. J for- 
hori It was not open to an inferior Court to question the deciLn 
of any Bench of this Court. It is .mpossible to draw h Tn ! 
.n« wh.oh app.„, be .„gge,led by tho D»t™i Judgy ,t, 
the was .ot oomidMod ,„d J®,dod by (be Be., el, of l“ 
ao« ,vh.A coofiraed the decree of ooUity. I. wa, „eo«,«.ry 
as a foundation for the order which it made that it should haye 
adjudicated on that question and decided tbit the six months’ 

lu horZ“ l/ by the law. Therefore on 

.earned Oh^fLhcrtTodglra ^d"' f 'J 
,0 ttie refereueo. 


S^fore Sir Arthur SfraeJiey, Afuq/i^ , 

Justice mair, Mr. Justice Ba.iern Iff Knox, Mr. 

Hoe Aihmmi BmHtf and Mr. Jus^ 

BISHESHER rial Aim atothue (PiAixTirrs) v RAM SARUP 

A J. nv (ll^rENDANr) * 

Wliea a moitgagct buys at auaion tU uniitv f i^i I 

tt. ... Wd foyrty. ..cl. b,, ,,,„f ‘ t". 
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of dihcliaigiiig* and eiMiigiistlniig tlmt poitioii cf tlio mortgige debt wlucli was 
chaigeibk on ike pi op ity puicbased bj Inm, that is to say, a x^oitiou of the 
debt which bcais the bainc i itio to the wliole aieo lut of the debt as tho laluc 
of the piojiwity j>uu basal htiis to iht \alu( of the tMioIg of the jiox> ity com- 
jirised in the moitgige, Zullihtdct^i Mamdas \ Jamnadas a^hanlar Lai (1) 
foHo’\ed, Kaiid Ki^hore “v, Maja Hariraj 8 ^gh (2), and Simera K’uar \* 
Lhagwant S%ng7i (3h and Clii'f 2 tie Lai \ A ici ch Lc 7 (1), e-o '•sultied MaJia^ 
hifPeiShOMd 8ii gh ILacnagl tei {p), IPaioah Az nit Al% jA^an \ Ja^oaJnr 
Bingh (0), and 3Iah^ah Si igh \ ILm i Lai (7), lutiiul to 

The facts of the case are follows:-— *BaLik Ram, the auces* 
tor of the defendants; made a simple mortgage for Rs. 1,000 in 
favour of Jai Gopal, ihe plaiutisfs’ ancestor; on November Sixl, 
1885. In 1803 the prop^rt} mortgage i wa^ advertised for sale 
in execution of a decree of one Kiinj Ikliaii and another. As the 
amount of the decree of Knoj Beliari was onlv Rs. l;155-l-0; only 
half of the property was sold by auction and it was purchased; 
on November 2lbt; 1803; by the piaiitifls for Rs. 1,500, At the 
time of the auction sale an application was made to notify the 
amount of the morlgage-moiiey. The plaintiffs; alleging that 
m they had purcliased only half of the property; one-half only of 
the mortgage-debt had been dis harged, brought a suit against the 
defendants cLiimin 2 : tlial tlie reiiixinirig hilf ol the property in 
the hands of the defend mis w is liable for the other half of the 
mortgago-debi; together with interest; and asking that that camoiint 
might be awarded to them and ui default of payment sale of that 
half of tho property which remained wdth the defendants. The 
defendants objected that, the plaintiffs having purchased half of 
tho property, the whole hypothecation debt should be charged 
against that half. 

The first Court decreed the claim for a moiety of the princh 
pal and disinissod the claim for interest. The lower appellate 
Court allowed tiie appeal of the defendants, dismissing the suit 
ot the plaintifls on the ground that the projicrty purchased by 
them was worth, approximately, Es. 3,000, and that as they had 
purchased it for Rs. 1,500 only it must be taken that they 
purchased it for Es, 1,600 plus Rs, 1,000, the mortgage-money 

(l) (1800) I, R B , 22 Bom., 304. (4) (180G) 1 L. B , IS All , 190. 

(3) (!897\ I, L B., 20 All , 23. (5) {iS89j i L 3i , 10 Citk , m2. 

m Wtildy l^otis, 1805, p 1. (b) |1870) 13 Moo , 1, A , 4W* 

(7) N.4f. 1% II C. Bcp., IS07, p 88. ^ 
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due to and which movtg^go was duly proclaimed at the time 
of tho bale of half the propeity^ 

‘Fan^iit Sunder Lalp with whom was Munshi Earn Prasad^ 
for the appellant 

Where several jjarcels of property are jointly mortgaged to 
secure a morig ge-dobt^ in the absence of a contract to the contrary 
each parcel is jointly and seve rally liable for the whole debt due to 
the mortgagee. If one of these parcels is purchased by a person 
other than tlie morigagoo, it may be sold in execution of the decree 
obtained by the mortgagee on his mortgage. As between them- 
selves each parcel is liable to contribute rateably to the debt 
secured by the mortgage ( vide section 82 of Act IV of 1882). The 
parcel purchased by the stranger from the mortgagor as between 
it and other mortgaged parcels was liable to contribute its quota of 
the mortgage-debt apportioned according to the valuation of each 
of the mortgaged parcels and so was every other parcel mortgaged. 

If tlie whole of the mortgaged debt was recovered by sale of 
the parcel purchased by the stranger^ the owner of this parcel 
could claim contribution from the owners of the other parcels 
for the sum recovered from it in excess of its proper qiiota^ under 
section 82 of Act IV of 1882. 

If the mortgagee hinaself purchased one of the parcel as 
owner of the parcel purchased, he is bound to pay to himself the 
quota of the mortgage-debt for which the parcel in question is 
liable under the rule formulated in section 82 of Act IV of 1882. 
In such case there is a confluence of the estates of the mortgagor 
and the mortgagee in the same person, and to the extent of tlie 
quota of the mortgage-debt, for which this property is liable, 
the mortgage is extinguished, the balance of the mortgage- 
debt being still recoverable by the mortgagee. The last para- 
graph of section 60 of Act No. IV of 1882 is based on the 
same principle. Where the mortgagee himself purchases a part 
of the mortgaged property, the remainder of the mortgaged 
property might be redeemed on payment of a proportionate part 
of the amount remaining due on a mortgage/^ These proposi- 
tions are supported by the following eases ;• — Nawah Amnat Ali 
Mkm Jamahir Smgh (1), MaMah Smgh v. Mmri Pal (2)^ 

(I) U mm, t A., m, m P. H. C. Uep , 1867, p. 88^ 
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Ilesree v, Seth Eofiha^i Lai (i)^ Sohha Sah v. ladtrjeel (2), 
Nathoo Sakoo v. Lalah Ameer Olumd (3)j Gossyen Luchmee 
Etimin Foori v. Blcmm Singh {i:)^ E%rdg NarainY.Syed 
Allaoollah (5), Bisheshar Singh v. Laih Singh (G), Lakhmidas 
Mamdcis v. Jamnadas Shankar Lai (7), v. Howard (S). 

The Honorable Mr. Jnstico AikLoaii referred to 

Pcrlah Sakce Bahddoor v. Lalla Hand Goomar Singh 
Parmy (9), Sheonath Foss v, Jtmici Prosad Singh (iO). These 
cases support the appciilaufs contention. A mortgagee purchas- 
ing a part of the mortgaged property at a pnbiic aintioa with the 
leave of the Court ia exactly in the same position as a stranger 
purchaser. 

The rule laid down in Snmera Kimr v. Bhagwavt Singh 
(11) is based on nopri'niple. On thit> rule the irihility of each 
parcel of the property would ilepend fa) upon who the piir« 
chaser is at the public auction, whether he is the mortgagee him- 
self or a stranger; (h) upon the fluctuations of the market at che 
sale of each parcel of the mortgaged property. 

Ill the case, say of a mortgage of ten parcels of properly, i!ie 
amouii for whi<;li the last parcel fb liable to the mortgagee, 
would fluctuate wiili the prices fetched by each of the nine odier 
parceK and upon the piircliasor of the parcel being the mort- 
gigeo or a <^trangcr. Tha true rule is the on#' on which iLo last 
paragraph of section CO and section <S2 of Act IV of lb82 arc 
based. 

The principle upon which the ruling of the majority in the 
Full Bench in Hand Kiskore v. Rtja Harimj Singh (12) is 
biibcd also supports my case. 

The reason for the rule I contend for is thus explained in 

N.-W. P. H. 0. Hep., 1873, at p, 150 

The reason of this is obvious. Th<‘ whole estate as to one 

portion of the properly has merged in (he mortgigce, and the 

mortgagor, if conipeilcd to redeem by payment of the whole debt, 

would have to sue the mortgagee for contribution afterwaixls 

(!) M.AV. P. n. C. Kep., 1 S70, p. 4. (7) (1SS8) I. L. R., 22 Bom , SUL 

(2) N.AV. P. H. C. Rep., 1873, p. 148. {HJ L. R . 1893, Cli. D , Vol. U, i>. 5R 


<3) (1873) 13, B. L. B., 303. 

(4) (1870) 4.0. L. It., 291. 

(5) (1878) I:L r;, 1 Cal., 72 
(0) (1883) 1. B. R , 5 All., 237, 


(!) (1876) 3j \V. B,388. 

(10) (188S) 1 UR, 16 C.il., 132. 
(U) Wwtvly Nui*H, 1890, p. 1. 
(12) (1897) I, li. R , 20 All , 23. 
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“and thus by two suits botwceu the same parties attain the 
“ result which, under the law as above interpreted, is now attained 
“ by one suit,” 

Pandit Madan Mohan Malaviya for the respondent. 

Baneeji, J. — ^This appeal has arisen in a suit brought under 
section 88 of Act N o. IV of 1882 for sale upon a mortgage, dated 
the 3rd of November, 1886. A moiety of the mortgaged property 
was sold by auction on 2lst of November, 1893, in execution of 
a simple decree for money hold by otlier creditors of the mortgagor, 
and was purchased by the mortgagee subject to the above mort- 
gage. The plaintiffs, who represent the mortgagee, seek in this 
suit to bring to sale the other moiety of the mortgaged property 
for recovery of a moiety of the amount due upon the mortgage. 
The Court of first instance made a decroo in favour of the plain- 
tiffs for one-half of the principal amount of the mortgage and 
dismissed the claim for interest. Upon the appeal of the defend- 
ant, who represents the original mortgigor, the lower appellate 
Court dismissed the suit. The Court found that the market value 
of the moiety of the mortgaged property purchased by the mort- 
gagee, if sold as unincumborod property, was Rs. 3,000 ; that the 
price paid for it by the mortgagee was Rs. 1,600, and tliat the 
difference between those two sums was ecjual to the amount due 
upon the mortgage. The Court held that the purchase by the 
mortgagee had thus the effect of fully disoharging the mortgage, 
and that the plaintiffs’ claim was not therefore maintainable. The 
eorrectness of this conclusion has been challenged in this second 
appeal, and it is contended that the purchase of a moiety of the 
mortgaged property by the mortgagee extinguished the mortgage 
debt to the extent of one-half only, and not in its entirety. 

The view of the Court below is supported by the raling in 
Sumera Kuar v. Bhagwmt Singh (1). Having regard to that 
ruling and certain observations contained in the judgments of my 
brother Blair and myself in the Full Bench ease of Fund 

Muhorev.Mja Sarvraj Singh (2), this case has been referred 
tp a Full Beach. 

inotfgagoo buying a part of the mortgaged 

^ (!) (IS07) I, 2^0 
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property subject to bis mortgage liacl the effect of totally oxtin- 
gmsnng tbe mw-tgage. Tins view wis clissoalod from iu the 
encb ruliog refcried to above, aud it was held that suoh a 
p ic a^e has uoi necessarily the eff.ct of tuily discharging the 
ort^age. To what extent the mortgige should bo held to have 
been disoliargod by the purchase was not decided in that ease, 
iliat question, however, arises in this app'al, and is the only ques- 
tion to be determined by the Full Boneh. 

It i3 uigcd on behalf of tho appellants that tlio priec paid by 
tlie mortgagee for the portion of the mortgxged property purchased 
>y im is not, in the absence of fraud, a material! factor in 
c etermining the extent of the morfg igo debt which K extincruishe 1 
y 1 10 purchase, and that in each case tho amount by which tho 
mortgage debt is rcdiiood, is tint poitiou of it for whii h tlie 
property piirohas.d was proportionately liable. After careful 
consideration I am of opinion that this contention is valid. 

When several parcels of property aie mox’tgagcd to secure one 
debt, cveiy parcel is liable to the mortgagee for the whole amount 
of the debt,* but as between thcmsclvo? each parcel is liable, in the 
absenee of a contract to the contrary, to coufribute to the debt in 
tho proporiion which its value bears to the value of the whole 
property comprised in tho mortgage This i. the rule einmciated 
in section 82 of the Transfer of Property Act, 1882. The pri- 
mary liability on each of ‘several properties included in a mort- 
gage being thus a proportionate share of tho mortgfige debt, every 
periSon who purchases one of those properties incurs a liability to 
to that extent. There can be no doubt that if persons other than 
the mortgagee purchase different parcels of the mortgaged pro-** 
perty , their liability, nii^er is, as stated above, proportionate 
to the relative value of the property purchased by each of them, 
and it is immaterial what price was paid for it. If any such 
purchaser has to discharge the whole of the mortgage debt, he 
is entitled to claim contribution from the owners of the remainder 
of the mortgaged property, and this right subsists even if the price 
of the parcel purchased by him was grossly inadequate, and tlic 
difference between that price and the actual market value of the 
propeity was in excess, not only of the amount of the propor- 
tionate Ikbililyof the property, but also of the whole amount 
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of the moi tg ige debt. For in ,t in-e, if three p avol. of property, 
^ each of the vaiue of Es. 500, are njortgiged to soenre a debt of 
Rs. 300, each p ircel is liable for Es. 1 00. If one of thorn be pur- 
chased at auction forRs. 50 and the purchaser be compelled to 
disehaigc the mortgage, iie would be entitled to cl lim from the 
mortgagor or inr hisors of the other two parcels Es. 200, the 
amount for which those parcel, avere liable, although lie himself 
benefited immensely by hi, purchase. The above is no doubt an 
extreme case, but it is not one which is Avholly inoonccivabie. In 
such a case the price paid by the purchaser is never taken into 
account, and it 1ms never been held that a ly equities exist as 
between him and the mortgagor or the purchasers of the remain- 
lier of the mortgaged property. Upon this point there is no 
controversy. 

Roes the case become different if the purchaser of a part of 
the mortgaged property be the mortgagee himself? When he 
buys a portion of that property, the rights of the mortgagee and 
1 0 mortgagor, as i ogards tlio portion purchased, become vested 
m the same pci, on, and the result is that a part of the mortgage 
debt IS wiped out by reason of this fusion of interests, and | the 
balance only is re ovcrable from the remaindei of the mortg'gevl 
piopeity. If IS in oonsoqueiioo of this confluence of interests and 
the dischaige of a portion of the mortgage debt, that upon the 
mortgagee purchasing a jiart of the proficrLy, the integrity of the 
mortgage is broken np, and the mortgagee is not allowed to 
recover the V hole amount of the debt from the remainder of the 
property. As lia, been already stated, each parcel of the nior.- 
guged property is liable for the debt lateably to its value. There- 
lo^hou ae .igUh oftio mortgage. Ihc n.„r,g.g„, 

stedin the wmo person, only so much of thoMlebt can be hold 

to have been discharged as was proportionate to the value of the 
Woperty ,11 respect „f which the confluence of rights takes place. 

difference in this respect between the 
of a purchase by a stranger and that of a purchase by the 
/'^iienthe mortgagee buys at auction the equity of 

property, all that the 

«iOrtgaeed property can oiaim is, that he should not be placed k 
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a worse position tLan that in whiHi he tv „Lt i i 
• pB.eJiaao be« mad. bp an ontddjr ■ lhat i 1!,^“'’° ^T" 

..»W« bi, band. .!»ald : t ; abT’ “‘‘'’i''’"- 

- H.0 of a „.,ol,a., b/ . 

■»»Hg,gor or oU.sr onu.r n.ro „,,1 n„l („ 

of .bo dob. bo,v„.dd boe„u,vT :' o ’ b„ ;„„ z 

•IWod annliog bo,oml“a 1. , , 7 'booU be 

.o.boe„mo«,o„1a^: ~'»o. 

tlia to bo (be only eo,X , T , 

boon held by (he P°!yr.? ■, L bee 

MaomgUen (I), llnl a '’■ 

(lerty at auotioii aith the leave of the P ‘0 iiioi (gaged jiro- 
11.0 mortgagor, and ,S in 11 ! • “ ““*'00 for 

I»,rt4.e.y A avd a, , ' “■'f' o‘*l....dc„( 

i v.u«.,bai. ii.s oigaii ,st the mortgaffeo tlieenfiiw ...a i • i 

0.;... la .hi, r.,,. .. b. favonr o”f ib„' mo T,. .'f “ '’"."f 

oxibfs against any other ran-eh ...n,. nn ^ « Ih'-Ii 
overlooked i„ .he ease of Sao.ere.'v, Z™™'/' '?'"';’- 
Jiidgmenla in Ckimm lal v. Aaay,li t,«l A Tl“' 

»oetio,..bee,„i,/„f:it'!tnra art^Zrr 'T 

perty for a gbossly inadequate value ft nodonh^ ^ 

o.gb. that™ i„j„.y hae been done to’tbe m.,tg,gZZub‘.. ,l.'‘ 
mortgagee h„ taken advantage of 1,1, poeiu™ Tb 
case in Smnera^v, Bhagimnt (^) Pr f i j* 
perpetrated and no nnZ Zvite Z b Z 7° 'T' 
g..g.e.and ho ha, l.o.vhZdt?;X Z* “ . 
faith, like any „d.er Wependon. pern Zr .1 *77- 

mortgage," Jpnll^raZtT/l'^?'; 

perty, their Lordships of the Privfv O. pm- 

Drouorfton rtf ^r Jir , ^ ^ ^ Conned observed that the 

rez , , t : “r *» 

(2) Wtkiy kotua/l8O0, p' /f] J ^ ^ -All , 100, 

(5)' (1870) la Moo f Pifloi 
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aeeoi'ding to i lie actual value of Ibc village^ and ilie plaintiff 
in that case was allowed to rodcom the village Hossoinpore pur- 
chased by him upon payment of the proportion of the mort- 
.gage debt thus chargeable on his village. The actual value paid 
by the mortgagee for the villages purchased by him was not 
taken into account. 

In Mahtah Singh v. MisH Lai (1), this Court held in a case 
similar to the case cited above that each purchaser^ including the 
mortgagee^ had bought subject to a proportionate share of the 
burden/’ and that the plaintiff was entitled to redeem the village 
purchased by him on payment of such portion of the mortgage 
debt as is proportionate to the relative value of the mortgaged 
properties.” 

The ease which most resembles the present is that ofLakhmi^- 
das Itamdas v. Jamnadas Shankar Lai (2). In that case three 
properties were mortgaged to the plaintiff for Es. 90, In execu- 
tion of a simple decree for mon'y I ho equity of redemption in 
one of those properties^ namely^ a house^ was sold by auction and 
purchased by the plaintiff-mortgagee for Rs. 2-2. He sold it to 
one Francis for Es. 100, and subsequently brought his suit to 
recover Rs. 90, the whole of his mortgage money, by sale of the 
two remaining proi)erties. The suit was dismissed by the Court 
of first instance, on the ground that the plaintiff had realized 
Es. 100 by the sale of the property purchased by him, and that 
therefore nothing was duo. Farran, C, J., held that the plain- 
tiff, when he purchased the equity of redemption in the house, 
purchased it subject to its due proportion of the mortgage debt. 
That portion of the mortgage debt thus ceased to exist, and the 
^^plaintiff’s right as mortgagee to recover the money secured by 
<^his morgtage was reduced to that extent. What proportion of 
the mortgage debt was thus wiped out depends upon the pro- 
portion of the value of the house to the value of the rest of the 
mortgaged properties.” This is an instructive case, and shows 
that the price paid by the mortgagee is not to be taken into 
account in determining the extent of the mortgage debt discharged 
by the purchase made by the mortgagee. Upon further consider- 
I mn oi^opinion that the rule laid down by the Bombay 
iti kM, E, % 0. im% p. 88. (3) (1800) I. L. E., m Bom., SOL 
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Hiiiii Coi'i'f is jilo fi’iic riilo, nut! (liai wlipu tlsu piovf'.'agco bays 
ai aiu'tiou the Cf|aiiy of rcclciuptioa in a par! ofthe morfi arjul 
proiwrly, ueSi parc!u-^e Las, in tbe abseaou of fr.i.id, tho effk’i; 
of di'-ohai'^ing and cxloig^uisLiiic^ fbat puKjai of iiio morfgagi,' - 
debt v'bieh was cbargciblo on the propony pi’r.lia-cd by Iiiiu, 
that is to say, a portion of tl.o debt ^l.icli bear the saUiC ratio 
to the wliolo auiojiit of tin debe that ilu- value of tho pioparty 
purchased bears to tin value of the whole of the properh- cmi- 
prisod in the mortgage. It is not noco saiy to siy Li this c“.no 
whether the same remit will ensue if the purchase by ilie mort- 
gagee is made under a private contract with tho mortgagor ami 
m% at auction. 

The learneil vakil for the respondoni referred to llio rnliiigs 

in GoJcaldas V. Ftiran Mai (I), and //«.-! v. Tam Prasxnna 
(2), and .section 00 of the Indian Trusts Act. TJio first case has 
no bearing upon the question lioforo us, and, having rcgird to the 
decision of the Privy Council in MahahU' Pemhad Htn:,}, v. 
Macnaglbtmi (3), tho argument based on tho other ruling a?id on 
section 00 cannol prevail. 

As the mortgagee in tin - case purchased a moiety oi the mort- 
gaged property, the nurlgr g > d.lil be anic tiimt to tlic extent of 
a moiety only, anl tlie pLiintilib weic enfulcd to recover the 
other moiety liy tho silo of tho remain lor of the mortgage] 
projierty. ihe Court of hrslinslaucc granlod them a decree for a 
half of the principal mortgage amount The plaiutiiib .subinitlod 
to that decree and did not appeal. They arc not therefore 
entitled to a decree for a larger amount thin that decreed to 
them by the first Court, The result is that T would allow this 
appeal with costs, set aside the doeroe of the Court below with 
costs, and restore the decree of the Court of fast iuslanco, 

Steachey, C. J.— -I concur in the judgment of my brother 
Banerji. 

Knox, J. — I also concur. 

Beaie, j.— -I also concur. 

Bubkitt, j.— T am of tho same opinion. 

Aiicman, j.— I also concur in (he judgment of my brother 
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APPELLATE CIVIL, 

JBefore Szt AHUr SiraoTiey, Knig%t, Chief Mice, and Mr. Jmtice 

MajierJi, 

ISHEI PRASAD SINGH (rMiNTn-E) v. LALLI JAS KUNWAB ahb 

auothee (Depdndants).*** 

LALLI JAS KXJHWAE and anothee (Bepehdants) ISIIEI PEASAB 
SINOII (PLAiNTirr) 

Act m. 1 0/ 1872 (Indian Evidence Act,) sections 6S and i^—Presumption 
as to ancient dommcnts— Destruction of original— Presumption applied 
to certified copg-PegulaUon No. LII of 1802. section ZI-DisguaHficd 
propr%etor-Procedure preliminary to tain, g estate under the Court 
of Wards — Procedure prescribed lij the regulation to he sirictlg 
followed SI 

Meld tliat the prosmnplion allowed by section 00 of the Indian Evidence 
Act, 1872, may he applied whevo the original of a doeiunont sought to he 
proved has boon destroyed and only secondary evidence of its contents in the 
shape of a ceitificd copy is availahle. Khetter Chunder MooTcerjee v. Khetter 
Paul Sreeterutno (1) iollowcd. 

The procedure pivscrihod hy Rosulation No. LII of 1803 for disqualifying 
proprietors and taidug tlieir estates v ider the Cou’-fc of Wards must be 
strictly followvd in order tliat tlio uisshilitiis incident to tiie status of a 
disqualified proprietor may onsiio. Mohummicl Zahoor Ali Khan v Mils- 
smnat Tkalcooraui RuHu Koer (2) nlemd to. It is iucumbeat thwefore 
upou one seeking to dispute an adoption on tlie ground that the person 
making it was a « di .qualilied proprietor” to sliow that all the procedure 
ncoossary to make such person a disqualified proprietor was carried out 
iiccording to law. 

Tub facts of this ca=e, so for as they arc necessaiy for the 
purposes of this report, ajipear from the judgment of the Court. 

Pandit MoU Led, for the a])pellant in No. 127, respondent 
»u No. 129, ^ 

Mr. D. N. Bmvtvyt, Pandit, Bimdar Lai and Babu Jogindro 
^aih^OhaVidhri, for the respondents in No. 127, appellants in 

Steachby, a J., and Banebji, J.-The plaintiff in this ease 
Claiming to he the nearest reversioner to the estate of Thakur 
Uiaturblinj Smgh, deceased, sues for declaratory relief in respect 
of certain acts done by Th akurain Mahtab Kunwar, widow of 

totf ’■f’ ot 1898 fpoi^rad^erec oiTMaulvi MitwT' 

Itosau. Biihordimrie Judge „f Miunpuri. dated Urn SsrArimix 

(2) (18C7) 11 Mm. I. A.. 10 8. 
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Oliatiirbhnj, liy Lalli Jas Tvumvar, his (Lmgliitr, and by the 
'second defendant Thakur Uinrao Singh. The acts complained 
of .ai-o i— 

(1) a tranf-fer made abont the year 1S50 by i’lo iriclow Slalitab 
Knuwar of two villages belonging to the Kotia estate left by 
Chaturbhnj, namely, Ajaibpur Rakhauli and Ahinadpnr Madha, 
in favour of her daughter, the defendant Lalli Jas Kunwar ; 

(2) a transfer made by Lalli Jas Kunwar on the ISth Feb- 
ruary, 1876, during the lifetime of Mahtab Kunwar, of the same 
two villages, in favour of Mohinder Kunwar, tlic deceased wife 
of the second dafendaut, who is in posse sion of them by inher- 
itance from her ; 

(3) an entry obtained by Lalli Ja, Kunwar after Mahtab 
Kunwar’s death in April, 188!>, of iicr name in the revenue 
records in respect of two other villages of the Kolia estate, namely, 
Khairgarh and Nonor, upon the ellegaliou that they formed part 
of her stridhan ,• 

(4) a dental by tlic defendant-, in their written statements filed 
on the 23rd August, 1892, in a sitit brotighl by the prosonf plain- 
tiff in the Court of the Subordinate Jiideo of Agra, of the plaintiff’s 
title as next reversionary lieir oi’Ohataibhuj to .sneueed to the Kofla 
estate as absolute owner after the death of Lxlli Jas Kunwar. 

The reliefs claimed by tlie pleintiff arc . — ■ 

(1) A declaration that he is the next reversionary heir of 
Chatarbhnj Singh in rcopect of the whole Kotia cetatc. 

(2) A declaration tliat the traiwfcr by Mahta!> Kunwar in 
favour of Lalli Jas Kunwar of Ajaibpur Eaklmnli and Ahm.ad- 
pnr Madha w.as void and inoperative as .against the plaintiff 
beyond tbe life-time of Jjalli Jas Kunwar. 

(3) A declaration Ih.at tlio four villages named in the plaint 
are not the stridhan of Lalli Jas Kunwar, and that she has no 
right to make a transfer of them beyond her life-interest. 

The defendants raised various pleas, for the most part of a 
tcelmical character, and to two of which it is unnecessary to 
refer. Their main pleas were (1) that the plaintiff was not the 
nearest revoi'sionary heir of Chaturlxhnj Singh, and was therefore 
not enlifelea to bring the suit j (2) that, in pny event, the first 
pr.ayer of the plaint for declaration of his reversionary title was 


I&nEi 
Pea SAD 

Jjxmx .Tas 

KtJNWAB, 

aj; 


200 



lOOO 


ISHEX 

I^BASAB 

Jab 

KtTEWAE, 

Cm tJT , 


tub IKBIAK law EErOBTh-, [vor, XXII 

“)‘ r:‘S “3ir 

<lefcuda»t L<dli Ja, K,mwar’, sUidkJ,,!' ‘"‘ 

Sfcl, . d.cI«tiou « ® ’* “ *“• ''“"W 1” ft' 

p»y«cfth.p,:“tiLT::jn 

•of the Limitation Act 1877 • thi ’ll fi * second acliodulo 

: xin'TsTT 

tuAtaj Stag,. „u,„ Ai,“„‘ mXst- I “''fr 

AW pXof AcpTrrnrii ''r“' 

only n liro-intcwl on.l m, any alienJue ,bt , , “ X" 
rest of the claim wa. dismis.cf “‘terest. TUo 

l^avc appealed, and tel Pea!^ 

First iijipeoil No 127 of 1808 ;« il T togetlier. 

appeal No l^lif f 

appeals may bo disposed tf inttSgtmll 

*1.0 Spcoifio Eollf Aci, :S77 I,. “m“M°„°f T'" “"“r ^ °‘' 

oAinab. J,.„go voa... ,o Xi. v X 

(1)00,1 « 0»i Aoon 

winch WO fake of tlio riwfl ;t • * In the view 

<i«n« tin-, p„;° i. ;;«rr “ “> ■>' 

Snbortinnlo Jul,; L m d ' f Tf 
decree as to the villnocs lefM aoatainod in iho 

tl. 0,0 nicnllonod h thl pW,„ ft “5 f ®“f °'''" “““ 

lho‘e other vilLsm^ weil nnl' • i i , plaint that 

to tho first prayer which the 0 1 1 roforonce 

cause of action is dis >lo i i disallowed. No 

otiter villages either 'as Vw^ards tl “/®f®’oaQo to those 
^ b as regards the aheuations montionod in 

os m,n 0 , 4 ^ (.8^, 1. 1. i,,e«., «, 
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paragraphs (4) and (0) (as to which fhc soil ha^ been (libraissccl 
as time-barred), or as regards the allegation as to the 

plaintiff not alleging that Laiii Ja a Kim\\ar ever (lai me I as her 
slQddJicm any villages besides the villages named in the plaint or 
in paragraph (18) of. tlio written statement. Upon the viCvV taken 
by the Siiboicliimto Judge it appear^ to ns Hut he ought lo have 
dismissed the suit, except to the extent of a dccLiration that the 
villages Khairgarh and ])Toncr were not the stndJuui of Lalli 
Jas Kmiwar. 

In the argument of tlmso appeals, as in the Court below, the 
main question dib^uisscd has been wlic'lher the plaintiff is the 
nearer reversioner to the estate of Ciuturhhuj Singh so as lo 
entitle him to maintain a clccLiratory suit impeaching the ardsof 
the widow and the daughter. There can bo no (|uc^tion, having 
legard to the rulings of their Uordships of the Privy Couiieil, 
that if he cannot show this the whole suit must fail In the plaint 
he claims that he stands in that relation to Chaturblinj Singh by 
virtue of two adoptions, — first, an adopt ion of his father liar 
Naraiii Singh, secondly, an adoption of Chatiirbhuj Singh himself* 
lie further contends that, even if neither of those adoptions is 
held proved, ho is still, with reference to the goucalogical table 
annexed to the plaint, the ncarcat reverdoner to the estate of 
Chaturblinj Singh. 

In reply to the ^nit, the defendants in tlioir written statements 
deny both adoptions, deny the genealogwid table assorted by the 
plaintiff, and set up a cliflerent genealogical table of their own# 
It is, of course, for the plaintiff to jn'ovo the adoptions and the 
genealogic*al table upon which his title to sue as iicarcst rever- 
sioner is based. 

To explain the plaliitiff^s ease as to the relation in which he 
stands to Chaturblinj Singh, we may for the present a^-siime the 
correotoe‘=5S of the genealogical table found to be correct by the 
Subordinate Judge, and printed in his judgment at page 45 of the 
paper book, and which does not entirely adopt either the pedigree 
sot up by the plaintiff or that set iip by the clefondants. 
According to the plaintiff, Chaturblinj Singh, who was the son of 
lihnp Singli in Harkishen Das’ branch of the family, was 
a<lopted to Siiiidar Singh in the branch of llaja I?am, brother of 
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TTarki.Iiti,. D ,s, |,;y Sundar SiDgli’s widow, At Kuiiwar, about the 
year 183J. He further alleges tliat his own father, liar Narain 
Singh, also in ti.c branch of Ilarkisheu Das, was adopted to 
Bhagwan &ngh, a member of Raja Ram’s branch, by Bhagwan 
Singh s widow, Dhan Kunwar, in 1829. If both these adoptions 
are proved, the result would be to make Chaturbhnj Singh and 
Ilai :Naiain Singh, the grandson and great-grandson respectively 
of two brothers Kishen Singh and Jawahir Singh, grandsons of 
Raja Ram, brother of Ilarkishon Das. As there are admittedly 
no other pmsons living wl.o are descended from Kishen Singh or 
^uvahir Singh it follows that the plaintiff, as the son of liar 
Naram Singh, would be the nearest reversioner to Chatnrbhui 
Bingl. who.e widow, Mahtab Kunwar, made the alienation first 
eomidamodof m the plaint, and whose daughter, the first defeiuK 
an , Lalii Jas Kunwar, is in possession of the bulk of the estate 

.V if neither adiptmn is proved, tlicre would still ho no nearer 
reversioner than himself to Cliatnrhhuj Singh, and that, there 
ore, his declaratory suit would still bo maintainable. lie seeks 
o prove this by the gonealogic.il table annexed to the plaint. 
ICO 10 lespeets in which that table differs from the table 
uccepted as eorrecl by the Subordinate Judge is that the plaintiff 
< etues that Pahar Singh was a son of ITarkishen I^s, and 
comequenlly demos the relationship of Chaturbhnj Singh of all 

S , • “"'"■•'•‘'J "<'80 find,, PatarSi..], „„5 „ son of 

ar .isUun D.b, IIicu a<ln,ilMIy Ihorc arc several persons who 
wonhl ooaror rovor,i,.,„r, than ,ho j, StobW 

:hrz;a aXta f 

St..<lv,n of Pahar Singh's son IMho' S 

IB allogwl by 'ihTphinHff'f •*''** ^ n™'" "o* 

Das bat from Lt i st!;, » <»" <if Harkishen 

plaintiff would be mneb ’ 

SPSkthan »vor.I oihlrXon^m ‘’‘“"““"j 

Omi Wot l&s found that TT ' 

*** HarHwain wi«, as the plaintiff 



VOJL. XXII.] 


ALLAHABAD bCEiEb. 


^lS5G^tSJ desceiidej from Maiull^ata, aiid tliaf as to this \sq seo bo 
reason to disagree with the decision which ha« hardly been dio- 
pmted in the appeal !}efore us. The defeiidantb also contend 
that Ilarkishcn Das had a brother Iliinteram, whoso descendants 
would also be nearer to Chaturblnij Bingli than the pLuntiil*. In 
the view which wx' take of the case, it is n(jt necessary toi us to 
decide that point. 

The result of thex opposing contention may be shortly stated 
tliub. If the plaintiff succeeds in proving b(ith tlic adoptions 
alleged by him, he establishes his position as the nearest rever- 
sioner to Oliaturbhiij 8ingh. If he proves die adoption of liar 
Narain Singh only, the suit must fail, a. in that oax the plaintiff, 
having pa'-sed by reason of the a<loption out of IlarkishcnS 
branch into that of Raja Ram, wxuld not be the neuast rever- 
sioner to Ohaturbhuj Singh in the pre:>once of other peisons 
admittedly living in the branch oi ilarki'^hen Das himself to 
which Ohaturbhuj belonged. If the plaintiff provc:j the adoption 
of Chatiirbhnj only, ho can only succeed if Paliar Singh was not 
a son of Ilarkisheu Das, for, if he wa‘=?, then, as stated above, 
several of the descendants of Pahar Singh would Ip nearer to 
Cbatiirbhuj Singh tban the plaintiff. If the plaintiff proves 
neither of the adoptions, then he cm only succec I by proving 
that Pahar Singh was not a son of II irkidmn Das. 

We will consider in turn each of the two alleged adoptions-- 
and first that of liar Narain Singh. The Subordinate Judge, 
after a very full statement of the evidence bearing on that adop- 
tion, came to the conclusion that it wa^ proved to have taken 
place in fiict, and also that it was a valid adoption in law. So 
far as the fact of the adoption is concerned, wo have arrived at 
the conclusion that we onglit not to dissent from the Subordinate 
Jiidge^s finding, which is confirmed by materials which were not 
before the Court below. The earliest documents bearing on the 
question arc a group of three purporting to date from about the 
time of adoption itself. The first is an agreement purporting to 
be executed by Dhan Kimwar, and bearing lier seal, on the 2ml 
December, 1829. It states that she has for the preservation of 
the citato adoi)ted as her son liar Narain, son of Sarup Singh, 
and adds that the document ha been ivriKcrf by way of an 
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agrecmonf autl of a deed of adoption. Tho second is a docutnent, 
dated 3rd Docombor, 1829, by wliieli Sarup Singb, the natural 
father of Ilai Narani Singh, states that he has of his own accord 
given his son Ilav Narain Singh to Dhan Kuuwar, and that she 
of hei own free will adopted the said sou as her own, and made 
him a substitute for a reil son in connection with the estate 
of her deceased husband. The third is an agreement, dated the 
11th December, 1829, purporting to bo cvecutod by Ganga 
Kunwar, widow oi a cousin of Bhagwan Singh, the husband of 
Dhan Knnwai, sotting forth the adoption of liar Narain Singh, 
and stating in substance that she also has put Har Narain Singh 
in possession of the cnliro estate in her possession and made him 
owner thereof. The two first documents bear t'ac seal of a Kazi, 
and tho attestations of numerous witnesses, zamindars and others. 
All three documents obviously are of great age, and it has not 
been disputed that they were produced from proper custody. 
Apart from the geuor il evidence contesting the adoption of Har 
Narain Siugh, no serious argument was addresse 1 to us to show 
that these documeut woie not genuine. Wo agree with the Sub- 
ordinate Judge in accepting them as genuine, and we base this 
conclusion partly on the absence of suspicious circumstances 
in Bio documents themselvos, and partly on the corroboration 
which, in our opinion, they derive from other documents to which 
wo shall presently refer. The first piece of corroborative evi- 
dence is an order pas,ed by the Collector of the Shahahad 
District, on the Srd December, 1829, that is, on the day following 
that on which the instrument executed by Dhan Kunwar pur- 
jiorts to have been made. The order recites that Dhan Kunwar, 
widow of Thakur Bhagwan Singh, intends to adopt the son of 
lakur Sarup Singh, and that as the ilaka is, by sanction of the 
Commissioner, under the Court of Wards, she had, uuder section 
o liegulation No. LII of 1803, no authority to make the 
adoption without tho sanction of tho Court of Wards. Tho 
order goes on to direct that a copy of the proceedings should bo 
»nt to the Magistrate of the Etawah District, iu which the lady 

Mttsammat from adopting 
of fks Thakur afores^d ; that a parwana-bo sent to the 

partioiiltirs j and 
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fchat a parwai! \ be%ot ai^o to Maiilvi Muhainiaad Azam, Kazi of 
^^pargana Fero/ibadj preventing him from aflixiog the seal to the 
^^hhbtmnhia fcIeeJ of gift, & .), at the request of the aforesaid 
At the IwOTug oi the appeal! we admitted this 
document ia <\ivleii e oi tie ipplieotioa of the eefenclants^ 
under sec io i jbe of tli^ Code for th*^ reasons stated m our order 
of adnii«dcn. ‘'uibori y Pie Collector had to ask the 

Magistrate to pi^v^eut []\e adoption, or to fjrbid the Kazi to affix 
the sealj, it would be cliFnailt to ay, and L i» unnece sary to 
discuss. The (‘olicctor, ac 4 ^ Offif er of the Court of Vaids, 
would no (Imdd coiiSider i. his oificixl dut} to warn Dliau 
Kiimvar agdiosi m Jdog an adoption without the sanction of the 
Court of W ir<h^ wliTli he belksmd to be rfqiureil. The docu- 
ment is of imp jrtaiKe . ^ Si o\" mg that the Collector then treated 
Dhaii Kaiiw ir s ( out'^ iipl^ting the unm'^diate adoption of Har 
Narain Singh. There is on the record a documentj dated 13ih 
December, IS2^h dcfecubei ai? ^^application of Jugul Kishoie, 
^^Sazawal, tahdl Narklii, etc/h upon whh li there han ordii dated 
the 17th December, 1829, by the Colleetor, directing that a letter 
be writtei to the mcoibors of the Court of Wards The report 
Set-^ forth, upon inlonnaiion, tlia’" Dlian Kunwar had 

adopted i boy wliO'^e <lc^Kjnptiou ob\ioU'^!y aiifewer-^ to liar 
ISfaraiu ^ingn, but wc have chb^wded the document as evidenee 
of the facts iliereui slated^ pinly ho ause the infoimalion i*> 
merely hears ly and pxrrly bccaii'^o theie h uotliiug to show that 
the repoit wib mule by the Sa^siwil in the execution of any 
official duty, but xve thi*dc: it may be rofeiTcd to as explaining 
the offitiu order oi the Colleotoi, which sho^Vb that the Collector 
on the 17tli Deccjib% lb2^\ repoiiod to the Cemrt of Wards, 
who wx>ulil be ioterc^lod in ary such adoption, information to 
the effect that it had aciiuilly taken jLee, At the hoaxing of 
the appeals mo aLo admitted in e\ulence, for reasons stated in 
our order of admih^ion^ an order of the Collector, dated 8rd July, 
1830. This is Jcccribcd as a Precept to Tnakur Sarup Singh, 
^Cmcestor of liar Kaiain Singh, adopted 'on oi Jiusammat Dliau 
^^Kunwar, raiuindar of Kalgq pargaua Forozabadd^ The order 
reminds Sayip Singh (wLo, it will !^e rcmemliered, was the 
natural father of Har Narain Smgh), that aiih€ time when Dhaa 
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__ Kunwar adopted Har Barain Singh and niade a gift of her 
«dar. pryerry in his favour, an agreeu^ont had been made 

It ? '' of due to creditors, 

hifl ' t T explanation showing why he 

tad not performed the promise on which he Lad given lis si 

in adoption to tho said Musammat. We have also admitted 
evidence, under section 5GS of the Code, an official letter 
L rdTf Comm^issioner of the Agra Division to the Sadr 

we stll mtTir f of I'ebrimry, 1331, to which 

is referred / ^ In ttat report Hur Narain 

lefcried to as tne boy “whom the Thahurain had adopted 

had been taken under the Court of Wards.’’ Lastly, there is a 

g., ly Ma. K„..™ „ a, clWio. of Ptai; d.« 1 

Suniei- binsh-^i-polee o...| 

■<i. forth L’l'l*'' "T* Knnwat 

biHoh in lo29 by goiiig through tho adoption ceremonies 
according to Hindu law”. To this extent 1 think that the 
fcta emeu s m the petition may be accepted as true, more especially 
as the petition rffiers to official applications a.ul proceedings in 
winch tne adoption was asserted, wffiieii, owing to lapse of time 
and destmction of records during the Mniiny, are not now forth- 
coming, bat winch Dhan Kunwar in 1829 would hardly have 

Le delendants it was objected that this document was not 
properly proved to have been exeoutod by Dhan Kunwar. Tho 
document is a certified copy purporting to be a clpy of 1 

mi September, 

plainS ifft c -f the 

take notice that of which wo aro entitled to 

take notice that tho original records of the Agra Division were 

m, cl. (c) of the Indian Evrlenco Act, the copy is admissible ae 

mmm m the document was duly executed" by Musammat 
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Dhan Kunwar. To this it has beon objected that section 90 
docs not apply so as to warrant the pres-imption in question, 
whore the original document is not prodiieei in Court, and 
in support of this argument great s<ress is hi'd upon the word 
“prodiDod ” in the section. Tn AV-eOcr OJmmIcr lloohorjce 
v. R.!ieffov St'sclivi'/ fio (l) Mr, fTn^ticc Tiri!s)n applied 

tho p"csumpiion of se'>tiou 90 to a copy of a document which 
had been lost aiM nas more tlian 90 years old, and in refer- 
encQ to the a. jumant brsod on the word, produce V’ vaid, 
do not think the use of thcs-> wo-ds limits the operation 
“oftlse section to cases in which tho document is acfnally 
“produced in Court”. Although the matt r is not free from 
donbt, we i'nnk that wo shoul 1 lbllo%v tlris rn’ing, anl under 
section 90 of tlm Evi '’oimc' Act, pro iini'' iho g'>r.ninono.,s of the 
j-seiition of Musammat Dh.tn It’in,<ar, Wo have excJidcd from 
consideration a doemneai referee 1 to by the Snbordin.-le Judge, 
which purports to ho a wrilcsn stitemcnt, dafol t!io 9th of 
November, lo85, filcl by Har Narain Singh as defendant in 
a sail brougld in the Court of the Munsif of Agin, by one 
Parasram Singh ag.nu.t ?Jilitai) K.inw.ir, liar Nar.iin Singh 
and o.’iors. Tha' wrlUen riatjnioul has not bom provnl to our 
salibfacfion as, a i.u'itton slucuiont mafle by iho Har Narain 
Bing 1 ivho,e adoption is in cp’oni n in tins ca&o. 

Tiic documents i\.ii h wc havo jiist coniiKlere'd strongly 
corroborate the documents of 1829 in r-’gard to tiie adoption 
of Har Narain Singh, and .-atisfv ns that he uas in fiict adopted 
by Dhan KunWif in December, iS29. Tho novt qnostion to be 
con.aidero.l i.s whether that adojrtion was a valid adoption in law. 
This qucbtiun has been diiseu .vd from two diiforent points of 
view. In the first place, it uas contend’d on behalf of the 
defendants that at the time of the allege t adoption, iho estate 
left by Bhagwan Singh was under the management of the Court 
of Wards ; that by .section 37 of Regulation No. LTI of 1803, it 
was enacted that “ no .adoption by dUqualified kndhohlors shall 
“bo deemed valid willjout the prevhus con-enl of (ho Court of 
“Ward.s, on application made to ihem through the CSllootor”; 
aud that inasmuch as there is no evidence of any hanidiou having 
(ij (mO) I. h.ll,S Oak , 1881! ; S 0 C C U , 190. 
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been given by the Court of Wards to tlio adoption of Har Naraiii 
Singh by Dlian Eunvar (vho, it is contonded, was a “elisqnali- 

“ficd iandholder” within the Cleaning of the llegnlation), that 
adoption, if it took place, was invalids Tho Court of Wards 
spoken of in section 37 is shown by secilon 2 to be the Board of 
Revenue. Now in regard to this aignmeiit, we are satisfied that 
at the time of the adoption the estate then held by Dban Ennww 
was, as a matter of fact, in the possca-ion of the Court of Wards. 
We think this is the ouly possible inference from the Collector, 
Mr. Deeds' orders of the 3rd and 17th December, 1829, from 
bis precept to Sarup Singh ot the 8rd July, 1830, and from tfio 
Commissionei'’s letter to the Board of Revenue of the 18tb 
February, 1831. The same official documents further show, in 
our o-pinion, that the adoption was not sanctioned by the Board 
of Revenue. But the furthor question arises whether the 
possession and management of tho estate was not only ic fact, 
but also in accordance with kw, assumed by tho Court of Wards^ 
Unless that question i, answered in the s filnnative, section 37 of 
the Eegnlation would not apply, and the udoption would not be 
invalidated by the ahscuoe of ‘■ncL sinclion. Now the leo-aj 
requisites of an assumption by the Court of Vfards of the po^sts- 
sion and management of an estate are set forth in the Regulation, 
The landholder must be a “di-qualiried landholder " wbhin the 
meaning of ‘-oction 5, and ui.der sections 8 and 9, where the 
landholder h a fomoie, tl e prooedur ■ pre<icribcd is for the Board 
of Revenue, upon tho report the Coiketor, to take the estate 
under their care, and to icpori the circniastnice to the Governor- 
Goueral in Council, to whom the power is reserved of exempting 
any female proprietor from tJie operation of the Regulation Jr, 
IMmmmud Zahom> Ah Khan v. Mm.umaf Thakoomnee 
Rum Koct (1) decided under the Regulation, their Lordships 
of the Privy Council held that “ the povLsions of such a law 
“should be strictly pursued in order to effect the disqualification 
“ of any particular person,” and that it must not be assumed that 
a female proprietor was necessarily a disqnalifiod person from 
the estate being m fact under the charge of the Court of Wards 
^d«l, “under this Regalation the CollectoE„is to report a 
(1) (1867) IJt Meo., I. A , 408. 
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female pi^opiietor a*^ disqiialllieil to tLe Board of Rovcraio, aocl 
^Hlio Board of Reveniie; in their capi'dtj of a Cmirl of Wmls^ 
to report that they have taken the estate r their charge 
to the Govern or-Geoeral in Councii, as to emlde him to 
^^oxerciHC his discretijn of CKerapting her from the operation of 
^^tho Regulation. JNfor are the-'O mere foroip. They are ncves*^ary 
“ preliminaries to the di-qin hfication of a female Tlicir Lord- 
ships comment on the fact that the dcci'^ions of the Conrt'^ below 
ivere based exclusively on the gronnd that the estate wa^ in the 
custodj" of the Court of Wards, and that tlie question whether 
•^^any formal report was ever made of Rattan Koer being a di»- 
qualified female was left wholly u*moticed.^^ In that cas"* their 
Lordships agreed with the Courts below in fiiiding that, except 
for the period of the Mutiny, the Court of Wards was coniL 
nuoiisly in the actual pos‘-ession of the estate from the year 
1811 to August, 1862. We think that it folio w« from ilii^ 
decision that it rests upon one seeking to invalidate an adop- 
tion by reason of the provisions of seition 37 to give strict 
proof, not only that the estate was in the actual posse-^sion of the 
Court of Walds, but that the necessary legal prclimiir'rle^ 
to the disqualification of the female pro]>riotor hid regula^h 
taken place. How upon tiii® point the letter of the B>*»rc1 of 
Revenue to the Conimisdoner of the Agri Lividon, dnted tise 
March, 1831, is of the utmost iroj orlanfo. In that letter tho 
Board state, as the property has been managed for 10 years by the 
Thakiirain, and it was not propo-ed to place if under the Court 
of Wards until her affairs had fallen into such a slate of confn- 
^^sion as to render it improbable that the intorferon-e of the Court 
could be productive of any good effect, the Board consider tho 
order pfissed by the late Gouimissionor, under date the 25th Jonei 
1829, to have been both injudicious and irregular, — injudieiuus 
for the reasons above stated, and irregular inu'^mneh as die Com- 
inissioner was not competent of his own authority to place the 
estate under the management of Iho Court of Wards.^’ Again 5 
Under all droumstances it appears to the Board that any fur- 
ther infer ference in the affairs of the edate by tho officers of 
Government iiiight to be carefully avoid^l, and that the order, of 
iho late Oammmioiier shouhl be coubidcred of no effect, as having 
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“been issued without due authority.’’ That statement made 
by the Board of Eevenue-*the Court of Wards itself—show's 
that the estate was taken uiidor the management of the Court 
of Waids irregularly and without iiropcr authority, and in 
disregard of the provi'ions of the Eegnlation which the Privy 
Council held must bo strictly pursued. Against this it has been 
contended on behalf of the defendants that notwithstanding 
this statement, the Commissioner had, ind''p8ndently of the Board 
of Revenue, authority to take the estate under the manage- 
ment of the Court of Whuds. That ronten<-ion is based upon 
the provisions of Regulation I of 3 820, constituting Commis- 
sioners of Revenue in certain specified divisions, including 
Sbahabad, and upon section 4, which provides that “the said 
“ Commissioners shall, until otherwise specifically provided by 
“law, possess and exercise within the several districts comprised 
“in their respective divisions, the powers and authority now 
“ vested in the Board of Revenue and Court of Ward®, subject 
“to the control and dire tion of a Sadr or tleid Board to be 
“ordinn’fly stationed at the Presidency, unless otlierwise directed 
“ by the Govornor-Gpa''ral in Council, and to such reitri tions and 
“provisions as the Govenior-Gcueral in Councilor the said Board 
“ with his autliority or sanction may proSwribo.” Thit seotiou 
expressly reserves the control and dircutioa of the Board of 
Revenue as Court of Wards, and subjects the action of the 
CoiUmis'ionLrs to restrictions anl provisions presjribed by the 
Board of Revenue. The letter of the Boarl to which we have just 
referred is an explicit statement by the controlling authority 
that the Commissioner o"ght not to have taken the esmte under 
management without reference to them, and that such taking 
over was in faet contrary to their intention. It is impossiblo 
after the lapse of so many years to ascertain what were the 
directions prescribed by the Sadr Board of Revenue to its 
subordinale in connection with estates undei- the Court of Wards. 
But it must, we think, be presumed that the Board, in 18J11, 
correctly interpreted <he relation in which it stood to the Com- 
missioner, and had sufcoient grounds for condemning as it did the 
awimjition of the management of Dhan Kunwar’s estate as un- 
Ulepl. At all events so much fioubt is thrown 
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upon the matter parHciilnrly in the absence of fnrLher evi- 
dence as to the circmnstances in which the Commissioner acted^ 
think it impossible to hold that the proof required by the 
I rivy Coimcii in such matters has been given in this case. That 
being sO; the defendants have, in our opinion, failed to establish 
that the adoption of Har Xarain Singh %>as invalid by reason of 
the provisions of section 37 of Eegiilation LII of ISOS, and it is 
unnecessary^ for us to consider the argument addressed to us by 
Pandit Moti Lai as to the construction and effect of that section 
assuming it to apply. So far therefore as the Court of Ward© h 
concerned, we see no reason to doubt the validity of the adoption 
of Har Ifarain Singh by Dhan Kunwar in 1829. 

[Only so much of the judgment is here printed as deals with 
the points referred to in the head note. After di-jcussing ^eveial 
other questions rahed in the appeal, their Loxdships finallv dis- 
missed the plamtih^s ^uit, holding that he had failed to esiWish 
the position necessary for his success.— Ed.l 
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MUHAMMAD ASKAEl (Piainufi) v EADHE BAM SINGH ATO othlbs 

Act Wo» TK cf 1®72 (Indian Contract Act)^ "section A^-^Ioinf contraet'-^ 
Might of promisee to sue ang or all of the joint fromisors-^Mighi of 
joint promisors to he joined as defendants— -Decree against sotne onlg 
of several joint promuors— Effects of such decree— Civil JProcedure 
CodOi i^ection 29 — Mindu law— Joint Hindu familg — Mositioa of manage 
tug Meinher—Suit against managing member— Suhseouent suit aoainst 


* f iwt Apiml Ho* 177 of 1807 from a deciec of Babu Hilmaabab liav* 
feiiboramato of Bcwaios, ilatea the 20th of May 1807. ^ 

^ \ T® » • f, ■’ 10 B. L B., 200 s fe C 18 W. E , 4CS 
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(1), ChoclcaUiiga Mudali v. S%ibharmja MudaU (2), Warayana Oliettiw 
IfUlc^lmana Chetti (3), SitmiafJi Koer v. Land Mortgage Banh of Lid%a (i), 
LoUn Chandra Boy r. Magantara Bauyaifi), Boy Zuichmiput Singh Baha- 
drr V. The Zand Mortgage Banh^ of India ,6), Budha Berehad Bmgh Bahudnr 
V Mamhhelawan Singh (7), BhuJcandas Vijhlmhandae v. LallMai Ea^Mdas 
(8), Zahsmuhanhar Zemhanharm v. VisJmurarn (9), Zharmn 8%ngh v. 
Angan Lai (10), MoUlal Btchardas^ n. &heUahha% Mariram (11), Br%nsmead 
V. JTamson (12), W%Uon, Sons ^ Co. v. Malearres Brook Steamnlng Co, 
(13), MoUnson v. Geisell (14), Balmakiind v. Sangariil^), Bnesiley v Berme 
(IG), Bir Bhaddar Sewah Bander. Sxrju Brasad (17), Bhawam Bershad 
V. Kallu (18), Bhunptif Singh v Sham Soonder Mitter (19 ^ referred to. 

The managing member of a Hindu joint family holds a position in I'eli- 
tiontothe other membeis of the family and the family property peculiar to 
himself and not precisely analogous to anything known to English law. He is 
not the agent of the other members of the family. 

The plaintiff sued H and M, alleged to be the managing members of a joint 
Hindu family, for sale upon four mortgages executed by them in respect of 
property owned by tlie joint family and obtained a decree in 1894. He brought 
the present suit against defendant ISTos. 1 to 15, other members of the same 
family, said to be the brothers, brother’s sons and cousins of Band M, claiming 
enfoi cement of the same mortgages against the said defendants by sale of 
thcii interests in the mortgaged pioperty SeU, that the cause of action 
against the defendents ISTos 1 to 15 on the mortgages in suit was not merged 
in tlu dcdec of 1894, and that the suit against them is not barred. 

The facts of this case sufficiently appear from the judgment 
of tlie Chief Justice. 

Messrs. T, Conlan and Karamat Husedn for the appellant* 

Mr. Ahdul 31a j id for the respondents. 

Rtrachey, C, J. — This spiral raises an important question^ 
never yet docided, whether the dootrine of King v. Iloare (20), and 
Kendall v. Hamilton (21) as to liie effect of a judgment on a joint 
contract Upon a subsequent suit a§aiust co-contractors who were 
not parties to the former suih should^ applied in these Provinces^, 
notwithstanding section 43 of the Indian Contract Act, 1872. 

The suit was a suit for sale on fou^ mortgages executed in 
1886, 1888, 1889 and 1890, and was blought against seventeen 
persons who are admittedly members of a joint Hindu family. 
In the plaint the plaintiff alleges that the defendants Nos. 16 and 
1 if , Budh Pam Singh and Mahabir Singfa^ who are pTO f ovoid 


(1) (1890) I. L B., 14 Bom., 408. 

(2) (3882) 3, Jm H., 5 Had., 133, 

(8) (3897) I. L. B., 21 Mad., 256. 

(4) (1888) I.L. E., 9 Calc, 888. 

(5) (1884) I L.B, 10 Calc, 924. 
(1886) I Ij R , 14 Calc , 469, note. 

I* H* 23 OalG , 3Q2* 
li. B , 17 Bom , S62. 


(11) (1892) I. L R , 17 Bom., 6. 

(12) ( ) L S,7C.P,547. 

(13) (1893) 1 Q. B, 422. 

14) (1894) 2 Q. B., 085. 

15) (1897) I. L R., 19 All., 379. 

IC) ( ) 3 H. and C., 977 

(17) (1887) I. L. R., 9 All , 081. 

(18) (1895) L, D. E., 17 All., 537. 
379) 1. D. E,, 5. Calc., 291. 
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ilefeiiilaiits oiilj^ -wure the niaaagers of Ihc joiut family earryiog 
on itb l)iiaineS ‘-3 ami that a& '^nJi managers and for the purpose 
of nioeting necObSary family expen^^eSj tlicse defendantB borrowed 
money from the plaidtiff’s father and (lie plaintiff himself on the 
beenriiy of the mori^^agfS in suif which are mortgages of shares 
ill JieiaaiJari property owned and posses-ed by the joint family. 
On these morrgage-^ which i\€rc executed by the defendants Kos. 
16 and 17 in their owe namcfo, the plaiuiilf formerly sued tliO'C 
deiendants only^ and obiained a decree fur sale for Es. 12,857-1-S^ 
which became final on tlm 5th May 1S91, In execution of the 
decree the mortgaged property was advertised for sale. Thereupon 
Ihe dofendantvS Xos. 1 to 15 brought a suit again*! the deciec- 
iiokler for a dcclariUion thaij as limy Inwl not been mad<‘ parties 
to tlie first suit, as they diould have been with referCiice to ^.eoiioi! 
85 of the Transfer of Property Act^ 1882, they were not affected 
by the decree, and their interests in the family property could not 
be sidd in execution of it. The Court trying that suit gave iiio 
declaration prayed for, on the autliority of the decision of the 
Full Boiioh in Bhtumni PraMid v. Kullw (1). Thereupon the 
plaiutilf brought the present niit, daiuiiiig enforcement of the 
mortgages agiiost tlie ilefeiidant-. Xos, 1 fo 15 by sale of Iheii 
inlerest*^. According to the pedigree annexed to the pliinl, these 
defend nits *u*e brothers, brotlia’- '?oiiS aiid cousins of Biidli Ham 
Singh and Mahabir ISingh. hi defence tlm defendants raised 
various pleas, in which they deiiioJ that Budh Earn Singli and 
Mahabir Singh were maiiagorj of flio joint family and that the 
loans were taken for purposes hiinling on the family, and other 
eunteiitioiis to which it is iiniieces-ary to refer. The Uourt below 
has dismissed the suit on a preliminary p )int of law. It has held 
in effect that by tlie decree of the 5th May, 1891, against two only 
of the persons alh ged to be jointly liable under the mortgage*, the 
whole cause of action in tlie case of each mortgage was merged and 
could not bo made iho subject of a fresh suit a<rainst joint debtors 
not parses to the suit in wdiiah the decree was pa«!sed. The 
Subordinate Judge in hi* judgment says that ho therefore dismisses 
llie suit as barrel by section 43 of ihe Code of Civil Procedure. 
The rcferem*o lo that section ib an obvious miotako, as section 43 
• (s) I h It 17 AU,5a7. 
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of i]ie Code applies only where the former snii was between the 
same parties or between parties under whom the parties to the 
subsequent snd eiaiu. BalnwAunl x. Szagari (1). I thi ik 
bowerfer, that the reference to seedoa 13 of the Codo is a inCo 

sLp as tbo judgment is oppress!,. La oJ on the decisior in Nuthoo 
Lall Ghowdhry v. S/wuhu Lall (2), which proceeded, not on the 
pnnmpleofsplittipg cUhi. no embodied in section 43 of the 
Code, bat on the prinelpie of Kinj v. Iloare (3). The question is 
wnotoor, hi^nn-s ro^ei’l to that principle and to the provisions of 
sc tion 43 of the Conti- a Act, the principle is applicable to cases 
01 joiEfe liability ia fiis country. 

1 Ohowahry v. Shoukee Lall (2) was 

decided oefoie the Contract Act came into force. Since then it 
has been held that, i ot withstanding <^eetion 43 of the Contract 
Act, the dof trine of Kmij v. Iloare (3) slioidd be applie 1 to ca^os 
Mi'-ing jn tlio Presidency towns : HemenOro Coomar Mvllirk v, 
BajeaclfolaH Moonshee (4), Quru.mm Chetti v. 8awmU Ohin- 
d/iniwni CMn {h), Lnl malus Kh Fursho^am Han das 

(.bj .and RaknivMoy Iluhibhhoij v. Turner (7), which, howiver 
related not to joint eoL're. toisbul to joint urong-door , to whom 
of course -cctiou 13 has no appli<-al.on. In Hjmevd>o Coomar 
MulUck V. llajendroLall Moonisk^’c ( 1) Mr. Ju-dco M .ikby's iud<^- 
inont appears to have proceed.! pnily on ^ho Lot that the cate 
was one ariMuo ,n the JOgh Co irt’ ori >i jurisdiclio i and uas 
gov. ined bv Enghd. I u . L. the other Courts A ],as oficn 
been a.snmed,_tloigh never formaily dendod after argument, 

!r.l CC 

.. - il . OhouutLnrja MvAali v Suhbaraya MluduU ( 8 ), 
uMj-reuci Okedi V. Lahhmana Ghem ( 9 ), Sltanath Koer y 
Land .loriguge Bank of India (10), Mobin Chandra Hog y. 

assya {11], Roy Lntchnipnt Singh Bahadur v. 

Siif! a.»t 0 / I«,ua ( 12 ), n,.Aur..>kwi si„gh 

Bahadur y, RumkhHawan Smgh (18), Bhukhandas Vijhhu- 

io] tism I t' n’ li 1’* 

kv }* " 21 Mad, 256. 

li, 9f*C\ac^ 888. 
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lo^iuhs \\ L^dlvhhfu Eashidas (1) atid L d lunsh^ra^ ^ ihv- 

shaiil fT V. Vvi>hn i,i%0n [2)^ *, v'3t*al of «(* 1o -juI ^ 

agiiiP'^t joint iii-rt^igirs* In fii Co’ui tio cri -^hi loos noi 
appear to Inve rii oj e^'acpl in Dhtfi lui Slu jK \n A 
Zal (3)^ how ver^ it o iiA IcoIJtclj it w - h VI ikd 

the iiiooo naki GO!i'-i(ki"’t»u i v s oot a li?.Vility« 

In t\\ 0 at ioi'-jt of i!i 0 above e -as mo ii do ibt h b o i evprcs-o 1 a -> 
to v^hthhex it is desirable to expend tiie of iff j \x Jloarc 

(4) to Iiicliaj at all events to ease=! in Ibe IVIiif is^iL dueh doubts 
were expro'-sfil 'y Mr* Ju'-Miee Markby in Hemeiii^o ChijinQf 
IlnllicL V. Majendrolidl 2Iooashte (5)j wlicio^ Ito^^everj the 
learned J ii Ige w« ^ < lo irly uii d iVou i n saj i c b the b ku i iue h as 
b^iUi repudi lieJ in America, Scv. Ei lo v o i d o L av of Estoppel ^ 
dlli cditiOii, pp, 10 i to IlOj < id Vd nioii out ic Law of F jrnr r 
AdjudiOtdioi\. pp. iOdl to iOuJ^ cm<laE> by rli. Justice Hrt usanii 
Ayyar in Qumhami Gh^th v. 8 Madi Gin mi t, Mawaai^ GkMi 
(G\ Tlie conclusion at wldvli I have arrivii Is ikd tli^ doctrine 
iE King v. Hoare (!•) not ippluable in Indiuj at aii events in tl o 
Miif IS ilj and since tli ^ pa s'n^ ot tlie Tudi in Co itrict Aet* This 
u>ur lusion^ binU'V is uo^ Ir^d on ai^ cion tie do^hme as 
1 me rely tocimi %l me, or is king i )x. ^ik K 1 o m nynf, IVud 
1“ qiie^fio oij u y hai lel *, liivcov^rc 'sod cm™ 

lii« ii opinioBS!, 111(1 vi ^ Altik a? V ^ a no( ^ili^sJarly 
ooiiceiiiod* Itwaso.p 3 Ij held by tVe xuaj >mIj of tLc L-v. 
Lurd^ iu Kendall v. Ih^mldo i {() and bv suer I Ju'- ice Buweii in 
1% re Hodgson (S), lli d iLe lUe wi*' not ti merely tccbaicil one, 
but WPS buoy'd Oil f Oil ndio Is of pabiic policy relating to the 
protection of joint dcb^ois. So far rs gomral w'cpcdicncy or 
public policy is eon^eirntd, (mush lo rations of the Impoiian^o, on 
the one hand, of checking tindue multiplicity of suits, and, on the 
oilier hand, of compeliing people tc pry their debt&, are, in India 
at lei«b fairly evenly balance 1. My objections to the applica- 
tion of liio (loehunc arc bafeod on purely legal grounds. The 
doctrine now reds not so much on King v. Eoave (1) as on the 
judgment of the Lxw Lords in Kendall v. IlamiUon (7). As 
( 1 ) (1802) t h It, 17 lloiii, r>02. (3) CIS7S) I. L U., 3 Calc, 353 

flhCfn I. I. I?... f>A lit ^ f77 (tA T r. I? R IT .a ^.7 
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Y* Kashidat> (1) and L ih^msh fuhf'^ i)ct)- 

Vi,-h (2)j iv.v-"era1 of Ihoso idilo to «5icl^9 

Jolnl 111 ri^ig)is, Fii VI Comt tie c^^io^tioi do-^s not 
apnt lo iiivo 1)3011 ri]%olGx<epf in Dhcoj^m Ringh Vn A igmi 
hil (o\ vIieiL ^ nr^’cr, if noi deciued; .u it w%g ho VI that 
ilio li biM\ ^ le '3 Ln i r Lonssiiloi it’ou v’ls not i joio^ ILbility. 
‘^u iui> ti Ic , t ui I ho ah )ve o cs iiiaJi doahi h is b rn o\prc'-se 1 
it) V lio her it doMr itlo lo eviend Ike of Kmg v. Iloar& 

|1) lo fiuli at 1! LVQnH to c.iteo in lli-^ Mnfas-iL Biieh cloobts 
\MTv f\|)iV'^-ol jy Mr# Llarkliy ia He'niendw Goo^rhci^f 

MihUlcl T# liajcndrolidl ( 5 ), wlioie, liowcverj the 

learned Jii Igo w* b i leirly mist ikon in biyiag fhr^ the doctrine lias 
I) vn repad i itod in America, See Bi^^ low o i toe La\/ of Estoppel^ 
4di cdifio 1, pp, lOi to lldj id Vanilo^t on the Law of Porm^T 
A ^pp# luul to lOdJj indaLi hy iii. Jii'iticcMrt nsami 

Ay}ar in Gtii^vsanii CkeUi v. S Ckinn,a Mami^v Oketti 

(11’^. Tiic conclusion at whi^h I have arrivvi is ihd the doctrine 
of lihtg V. lloaro ( i) is uul i pplitabie iji lodiaj at all events in tho 
Miifabdl, aiul since the pa-^sing of the ludiin Contract Act. This 
(oiiclu-’ion^ ho\\e\er^ is no ba cd on any \nen" oi the doctime as 
a mcr< ]y toihaKa! oiiej or as being i le ^ledknt or ’mjubt. That 
jA a cp’O-he . on Alii^h many learned dulses have rested con- 
lii li ig opinioBSA'^uc! vi h nLici« ^v^ as Ji g'^saie ^Oi pailiculariy 
eonieiauL Itwase\p*w^ l> lidd by the majo^nly of Ihe Lm 
Euixi- in Kehdall v, i (*) and bf Jub *ce Bowen in 

III tl Ilorlfjitm (8)3 lb d iLc iile wt-- not a merely teelmioii one, 
bfit wcb Inn cl on 'on-d ntions of f>ablio policy relating to the 
protcitiou of joint dib'oii# Bo far as general cxpcdicney or 
public policy coacomed^ consiLlerations of iiio importance^ on 
tlio one liancl^ of cdicckiiig iiiidiio laiiJtipb'city of snit^^ and^ on tho 
otliCT hand 3 of compelling people to pay their debts^ are, in India 
at least, fairly evenly baianecl# My objections to the applioa- 
tiofi of the docirine are based on purely legal grounds. Tho 
doctrine now rc'-ts not so much on King v. Hoare (1) as on the 
Judgment of the Law Lords in Kmdt U v. Hamilton (7). As 

(1) (1803) L li. JL, 17 Bom., .^33. (3) (lS7b) I. L B., 3 Vile, 3 1 

(>) (1800) f. I IB, 21 Dorn, 77. (t») (IsSl) I L E, 6 AM, 31,, 

( 0 (HOC) I. L B , 31 AO , 301, (7) (1870) L, K , J A. C , oOl Hi 

i.; (ISM) iJW.dAtnV, 191. (8) (l385jIiAt,ulCli. B, p 188* 
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T , hyi ., nesma ipna i ,.., 

liiat tli,« njrhi of aoctrin.- 

npFars ^ora /Cu,y v. //wre (i) it-cif, JLono-h i.oi H><'I«.rIy 

ns from v. ffen iUon (2) mul otl.er i.tor ease^. It 

with spot'Kil distinctness from the jiidniiicnf of Cainis, 
h. O. at pp. 515 and 51G, of Lr.nl IlatLcrfey at }>■ ^5^2, and of 
^ord Blackhnra at pp. 512-511. Ir is c, pnll, in.pd'‘'^ 
<lissenheni jadgmont of Lord Pen/uacc. The wain difi'i--'i'C 
of opinion was that in the view of Lord Pomanee the pint 
contaietor had, by the abolition of pleas in abafewent by the 
. udicature Acts, lost his ab^olnto right to be .sued only in 
tion with his eo-contraetor. ‘-Ho no longer be 

wainlam either that his oo-contKidoiMun^t^ sue! wid> In'*’’' «'■ 

that, ,t being inipo-sihle so tu s„c i„-„i l,v reason of h*' i'-iung 
tKien sued alnady, l.e hiniseif di^ 'Jiargeil. ■ ’ " 

the defr’? • '• PlninritPs only rigid i^ to ""<* 

the defendant jointly witJi the other..” Ti.e other L-rds ^Unde 

depended on ih^ 
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Jiifelloe Bowen in In re Hodgson (1) at p. 188 of tlic rcpurl, “ Tiio 
rommon law principle that a judgment recovered against a joint 
debtor is a bar to a furtlier action to bo prosoontod against 
anotlier joint debtor is explained at length in tlic case of King v. 
ILxire (2). There is in the cases of joint contract and joint debt as 
disfit.gui^hed from the cases of joint and several contract and 
joint and several debt, only one cause of action. The party injured 
may sno at law all the joint contractors, or he may sue one, sub- 
ject in the hitter cas" to the rigid of the single defendant to plead 
in abatement ; but whether an action in the ca-e of a joint debt 
is brought against one debtor or against all the debtors, it is for 
the same cause of action — there is only one cause of action. This 
rule, though the advantage or disadvantage of it may have been 
questioned in times long past, lias now passed into the law of tliis 
country. I should only wisli to observe that whether or no the 
rule by the light of pure reason and unassisted by authority 
might Sr might not have recommended itself to modern minds, 
the rule is by no moans a technical rule. It is based, rightly or 
wrongly, on the idea that a joint debtor has a right to demand, if 
he pleases, that he shall he sued at one and the same time with 
all his co-dobtors. To enforce this right he is only entitled to 
plead in abatement, bnt the right is one of considoiablo businohs 
Viilue, and is so recognised by tiie law. In order to protect each 
of the joint del)tors the law treat, the cause of action as being a 
joint ono, and as capable of being merged whenever it i, pursued 
to a judgment. It is absorbed and merged in the judgment which 
is recovered again-t one of the debtors, not only as against him 
bnt as against all the rest, and the object is to prevent the pre- 
judice which the law coneeivcs might arise to a joint debtor who 
is not being sited, if he wore left with future litigiitiou still hang- 
ing over his head. All his liability is merged therefore in the 
judgment, the old debt disappears and the judgment is left in its 
place. That is the legal view which has been kid in King v. 
Hoare (2), and that was the real ground of the decision in Kendall 
V. Hamilton” (3). Again in Hammond v. Seho field (4) Vaughan 

Williams, J., said “ It seems also to he well settled by a series of 

« 

(1) (1885) L. % 31 Ch. D., m. (3) (1879) L R., 4 A. C., 60t. 

(2) (1844) 13 M. sad W., 494. (4) (1801) L Q. B., 453 a.fc p, 467. 
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joint but jomi ami levwal the doctrine uf mor^or dac- not apnir, 
and a jua^racut u'. liimt one uf the debtors withant satisfaction 
Bof a bar to a suit agunst the otlanv. See Kia^ v. Emre (I) and 
thc^cascs citul m Leake on Coutraets, p. 808, Builen and Leake 
p. t53, and Dhunpai Singh Shf ut, SoonJct' J/it/tr (2). In 
hendallv. Ihnndton (3) the appellant unsuocc-sfullj eontonded 
that astheoebt sued on Mas a parfncr.hip debt, the" doctrine of 
lag V. Eoare (1) did not apply, as in equity all jwrtncrehin 
tobtsMero joint and wcral. Under order IG, Ihilc G of the 
Lules under the Judicilurc Act, which identical with sociiou 20 
of the Code of Civil Pi-ocednro, the plaintiff m ly at his option 
jom as parties to the same suit all or any of the persons i^vomliv 
or jointly and severally liable on any one contract. 

The result is, firA, timt the <lo trine of Ki.vj v. Eo,i,‘e (I j md 
Ken<Ml v. Eamilha (3) depend- on the oidiuarv rigid ,,o„ 
fces-cd by a joint eontrsutor in Eiighuui to hate* al! the e 
eoutr.wtorp-oined driendants in a suit on llie joint ol.iig.ifi . 

. condly, that the rule i. not applicable ivliere fue lialaiuv uiu dit 
to bo enforced is joint and several. That being .o, hon d.,e- t'lJ 
matter stand in India ? Section 13 of the Coutr.wt Act jn-ovide--, 

y, the absence of express agToeinoni to tlm contrary, foniii ■! 

^ any one or more of such joint promi,ors to perform the^M'hole\,f 
the promise. Illustration (a) is as follows B and V 

B Bs. 3,000. D may compel ciLr A orB 
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“ or C to pay liini Rs. 3,000.” This is a clear departure from the 
Eiigii.'-h law, and in my opinion excludes the right of a joint con- 
tractor to bo sued along with his co-coutraotors. That this is the 
elfect of section 43 is clearly recognised by several decisions : 
what tlioy do not roeogniso is that it cuts away the foundation of 
the English doctrine and makes it inapplicable to India. The 
c.xplanution of this is, I think, that the case-> all follow JJanicwZ?’© 
Cvo'DMt’ Mulltch V. Mtij e iiil I’oloill Moonslicii (1) which was do ided 
before the House of Lords iu Keadall v. llamUton (2) showed 
more distinctly than King v. Iloare (3) that the rigid of joinder is 
the real ioandation of the English rule. In Hemendvo Goomcor 
3Itillick V. KiUjcnclvolull JHoonshss (1) the judgment of JMr. Jus- 
tice Rennedy iu the fir^t Court was based in pait on the doctrine of 
election, which the majority of the House of Lords showed was 
in no sen ■'6 the i'03‘*on of the rule- Grarth, C. J., correctly stated 
the eliect oi section 43 to be that it ** allows the promisee to sue 
‘‘one or more of several promisors iu one suit, and so pi'actically 
“prohibits a defendant in such a suit from objecting that his co- 
“ contractors ought to have beeu sue 1 with him.” If the learned 
Chief Justice had had before him the later judgments in Kendall 
v. Ilmndton (2) and In re Eodgbon (i), he would, I think, have 
lecogni-od that the ehect of sii h a prolubilio i is to make the 
doctrine oi King v. Hvare (^3) inajjplicable. In the mistake which 
ho made he was fulloAced by Mr. Ju-dcc Muttu-ami Ayyur in Qa- 
riismm OheUi v. Bamnrii Ghinm Iilunnai’ Chofti (5). Similarly 
in Lukiatdas Khimji v. Part^hotan Ilaridus (6) Mr. Justice 
Latham expressly held that section 43 of the Contract Act mate- 
rially altered the luies of the English (. ommou law, and disallowed 
an objection by a partnei’ doicudant that the other partners 
should have been joined as defendants ; and yet, while thus clearly 
recognising tliat by reason of section 43 a joint debtor has no right 
to have his co-contractors joined as defendants, the learned Judge 
nevertheless held that the rule in Kendall y- Tlarnilton (2) would, 
bar a fresh suit against the other partners. In Mot Hal Beolimdim 
V. Qhellabhai Harimm (7) Mr. Justice Farran held in reference 

C) (1878) I*E. E., 3 Calc , 353, (4) (1885) L. E. 31 Ch. B., 177. 

tS) (1881) I iB E., 5 Mad., 37. 

(3) (18M) 13 MTaud W., 494. - (6) (1882) 1. L. E., 6 Bom., 700. 

(7) (18D2) I. h, E., 17 Bom,, 0, 
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HO ujonit Imt fo ^evur.ii aiHl to joint aiul several liability. 
luthmubkoi, Mmhihhiwy v. Tm^uu- (i) a.-ult, J., in tbo &iu 
Wt .aid that “.eotion ISoftku Gout wet Act IX 0/1872 i, 
aot iwrhup, qinte okur whether a complete achvpfiou of the 
It^Iieh rule 1 , mteade 1 ’’ Ho, however, applied L deoi.ion 

to tile ca.s whieh was ouo of joint wrong-duer,. Whether the 
rule as to join Mi-oug-doers laid down in ,,1 v. i/arri- 

so« ( 0 ) should be apphetl in the Indian Mufassil K a question 
\viiieh I need not oousider. To such a question section 1 *^ r f‘ 
the Contract Act uonld have no application. * 

In the other cases the ellect of section ±3 of the Con, met 
Act on the doetnae of Kmrj v. Iloare (1) k aifogethor i-mored 

t U>. loS-U9 ofttor oommeiituy „„ ,he I„Uu„ cWr«l l,.t 
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“E«glaud.« I cannot agree witt ^ vkw Tr* f " " 
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ot tiMil nil ill tiic s*iiiio injiiiioi.” lits tlij ohI ploa in 

Jibj,tc‘nienf, luirl the effect of the lafeht Jeeieiuiib i '5 that a joint 
«iubtoi*j though he has not au uhaoiulo, haiusi ordinary aiul a 
i>rimd facie rigid to have his co-dohtor, joined, Wihon, Sons 
& Co. V. Balcarres Bvook Steams’Bp Co. (1), Bohnibon v. 
Qekal (2). I agree with Gadh, C. J., Lutluiu, J., an I the 
hlatlrab High Court that uud.-.r btoti )U 13 eif the Contiiiofc Act 
the joint debtor has no such right. 

For thcbo reasons I am of opinion that the doctrine oi‘ Ein^ 
V. IloUiVc (3j and Eeiidall v. Ila'inilion (4) docs not apply to the 
present case ; that the cause of action against the defendants Nos 1 
to 15 on the mortgages in suit was not merged in the dt'cree of the 
oth Slay IbOlj against the defendants Nos. IG and 17 only j and 
that so fur the uiit against thorn is therefore not barred. Nor is 
it in my opinion barred by section 85 of the Transfer of Property 
Act, lbb2 : BcilniciLu'iid v. Sanf/a<i‘t. (5) BJtui'Win SMigh v. 
Angan Lid (6). It was suggested that the suit was barred on a 
somewhat different ground, namely that the defendants Nos. 16 
and 17 where in the position of agents of the joint family, contract- 
ing in their own names for themselves and the rest of thcffumil^^, 
and that the decree of the 5th May ISOJ. against them was a bar to a 
subsequent suit on the contract against their principals, the other 
defendants, by reason of the piiaoiplo laid ( 

Ftit'nie (7) appikd by Lord Cairnsiu iitntfei 
p. 51 1 of the report, and toiiov e 1 by thk Cum 
Sciuak Faiidc v. Sarja Bmsad (8). 3 u Ind; 
on the provisions of the Contract Act, ani 
Chapter X of (hat Act relating to Agenoj- 
say that it has never been held that tie managing 
Joint Hindu family 
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in particular on 
It ib sufficient to 
;Ing member of ii 
h tm agent witbii the ineaniog of iliat 
chapter and of the rule in FriebtUv \\ Ft niie (7). 1 agne ith 

the passage at p. 108 of the Tagore Law LeoturCb for 1870 ^vhere 
Mr# Cowell says:— When tnerefuio wo come to ilchne the 
reliition of each inonibcr, espceiaily of the managing nioinberj 
to the joint family and the joint estate, we are brought info 
contact with a relationshm wliicli has no eon ArniTcf in ir.nrrljwl* 
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^ ^ consider. To such a question section 

the Contract Act would have no application. ^ 

In the other cases the effect of so^finnd^ rs 

Act on the doetriuo of Ai„, ,. //».„ hi °»»<''aot 

la Ihoit note to section 43, Messrs. ConmnWam” ™d'"sh*T'1‘ 
at pp. 153-159 of their commentan- en th m“ p ® 

(Mhed.) say that "if .his section is taenia “ 

“dehtons the right to be sued joinUy in one snh 

;; d.,»r,„rc from English law," and Iha. “ 

"that the non-jeinder of a oo JL isX“d''f" 

a suit,* but it is apprehended th«f ^ f- ^ defence to 
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lisogUiitl bo dealt witli in tlio game m inner tlio old plea in 
nbatcmeiif, and tbe offoct of tlie latest decibionb is that a joint 
debtor^ though he has not an abaolutO; ha^ an ordinary and a 
^pHmd facie light to have his co-dcblora joined. Wilson^ Sons 
S Co* V. Balcarres Brook Steamship Co. (1), Robinson v. 
Oeisel (2)» I agree with Gaith^ 0. J.^ Latham^ J., an I the 
Madras High Court that under &eoti:)n io of the Contiact Act 
the joint debtor has no such right, 

h or these reasons I am of opinion that the doctrine of King 
V. Hocire (o) and Kendall v, 11 million (4) does not apply to the 
present case ; that the cause of action against the cleiendants ISTos^ 1 
to lo on the mortgages in suit was not merged in the decree of the 
5th May 1894^ against the defendants Kos. 16 and 17 only ; and 
that so far the suit against them is therefore not barred. Nor is 
it in my opinion barred by section 85 of the Tran^^for of Property 
Act; 1882 : Bahnakund v. Sangari (5) Dharam Singh v. 
Angan Lai (6). It was suggested that the suit was barred on a 
somewhat different ground; namely that the defendants Nos. 16 
and 17 where in the position of agents of the Joint family; oontract- 
ing in their own names for themselves and the rest of theffamilv; 
and that the decree of the 5th May 1894 agalmt ■^hem. was a bar io a 
fcubsequent suit on the contract against their principals; the other 
ilefcndantS; by leason of the piiuciplo laid down in PricstZci/ v. 
Fernie (7) apj)Iiv.d by Lord Cairns in Eeadcdl v. ILamMon (1) at 
1% 514 of the report, and followed by thL Court in Bit Bahaddar 
hewah Pande v. Sai^j u Prasad (8), In India the matter depends 
on the provisions of the Contract Act; and in particular on 
Chapter A. of that Act relating to Agency, It is sufficient to 
say that it has never been held that the managing member of a 
joint Hindu family is an agent within the meaning of that 
chapter and of the rule in Priestley v, Fernie (7). I agree ^uth 
the passage at p. 108 of the Tagore Law Lectures for 1870 where 
Mi% Co\\ell says; — When tacrefore we come to define the 
lelation of each membei’, especially of the manan'insr member. 
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Chif/jitS ^ “ ‘Jio judgment and order of the learned 

nf the 43rd section of the Code 

IS' A^th d7 r View is clearly orro. 

! ; defendants Nos. 1 to 15, who are the real defend- 

ants to the suit and against whom alone the plaintiff seeks rSef 

r„r»„ic «>« 

the len . ’ 1 application. Although 

i /f®d Subordinaio Judge refers to section 43, the basis of 
decision IS, as pointed out by the learned Chief Justice that 
the cause of action for the present suit is the same as thai for the 
previous suit ; that both the suits relate to a joint debt • tha ho 

SI hi f t oonseaueutly not maintainable. 

has foliowed the ruling in NuthoolaU Chowdhry v. Shoukee 
Lall (1) which apparently adopted the principle lecogn i ed t 
the well.tnown case of v. Hoare (2). The main quolS 
which we have to determine in this appeal, therefore, islhether 
the former judgment, though unsatisfied, bars thi. nit Th 
fiuestmn was not decided in Dhara.. s:.^gK v. AngT La^m 
on which the learned counsel for the appellant relied It il 
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defendants ; and, seooBcl, that the rule laid down in King v. Hoard 
(1) is applicable. As to the first point there is no controversy. 
As to second, if the doctrine of King v. Iloare (1) cannot be held 
to apply, there is nothing in reason or justice to bar the suit. 

If the plaintiff^ -D statements are true the defendants Kos. 1 to 
15 and their interest in the mortgaged property are equally with the 
defendants Nos. 16 and 17 and their inteiests liable for the debt, 
and unless a legal bar exists, of which the defendants are entitled 
to take advantage, they are not in a position to clisputo tlie claim. 

NoWj is the rule adopted in King v. Iloare (1) applicable to 
this case ? The reason for that rule was stated by Lord Cairns, 
L. C., in the later case of Kendall v. Hamilton (2), to be that 
is the right of persons jointly liable to pay a debt to insist on being 
^^sned together.’^ I agree with the learned Chief Justice that that 
reason cannot apply to cases in this country, at least outside the 
presidency towns, sinco the passing of the Contract Act. Section 
43 of that Act enables a promisee, in the absence of a contract to 
the contrary, to compel one or more of several joint promisors 
to perf3rni the whole of the promise. Under section 43 therefore, 
it is not open to a defendant who has been sued as one 
of the several promisors to contend that all hib cO“promi«ors 
should be made parties to the suit, and so fir as this country is 
Concerned the roe son on which the rule in King v. Eoare (1) is 
founded has ceased to exist. That rule is consequently no longer 
applicable. Further, the effect of sertion 43 is, as observed by 
Farran, J., in Moiilal Becliardass v. Qliellahliai Hui'wam (3), 
^^to make all joint contracts joint and several/^ Where the 
liability is joint and several and the judgment first obtained has 
remained unsatisfied a second ‘=iiiit is not barred. This is a pro- 
position which admits of no doubt and is supported by the antlior- 
ities cited by the learnoi Chief Justice in his juclgracnt. There- 
fore, since the enactment of section 4i of the Contract Act, the 
recovery of a judgment against one of several joint debtors does 
not bar a subsequent suit against his co-debtors. The rebult is 
that ill either view the present claim is maintainable. I am 
moreover not satisfied as to the expediency of extending the 

(1) tl S14) 13 M ana W , 491 (3) (1879) L. B , 4 A. C., 50 X, 

• (3) (1892) I L R., 17 Bom , 6. 
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ordinary agent as regards the other member^ of the family. The 
( ontontion of the learned counsel for tlie respondents^, based on 
the argument that the defendants Nos. 16 and 17 were agents of 
the other defendants, cannot therefore prevail. 

Appeal decreed and cause remanded* 


Mithamkab 

Badfe 

Eaie 

SlHOH- 


Before Mr Jitshce Banerji and Mr JitsUee Airman, 

SHDO SAMPAT PiXBE and anothee (Pdaintipes) v. BAXBHU 
PRASAD MI&R AND others (Defendants) * 

2So XIX o/i87S (X-W F Land Memnue Act), sections 166,167, 168 
--‘Act Xo XII of 1884 ( Agriculturists^ Loans AefJ^ section 
loan-^Sale of house m default of payment of loan-^TSfeet of such sale 
Tlie piovisioiis of sections 166, 1G7 and 168 of the Korth-Western Prov- 
inces Land Revenue Act, 1873, apply only to the sale of a patti or mahal. 
Where theiefore a house upon which there existed a piioi incumhtance was 
sold on account of the non-payment of eeitain tahavi adavances, it was held 
that such sale did not avoid the piioi incumbrance. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Baba Durga Charan Banerji for the appellants. 

Pandit Surdar Lai (for whom Maulvi Ghiilam Mujtaha) 
and Babii Jiwan Chandar Mukerji for th=* respondents, 

Eaxerji and Airman, JJ.— -The decree of the lower appel- 
late Court cannot possibly be supported. The suit was one for 
sale upon a mortgage. The property mortgaged consisted of a 
liou<^e and certain zamindari property. Subsequently to the mort- 
gage the mortgagor took takavi advances from Government 
w^hich he did not repay. The Government therefore caused the 
said house, upon the security of which the takavi advance had 
been made, to be sold, and Sheo Sahai, defendant, purchased it 
Both the Courts below have dismissed the claim in respect of the 
house on the view that the purchase by Sheo Sahai conveyed to 
him the house free from the inoumbrance created by the mort- 
gage in suit. The learned Judge has relied on the provisions of 
section 167 of Act No. XIX of 1873, and holds that as arrears 
of takavi are, by virtue of section 5 of Act No. XII of 1884, 
realized in the same manner as arrears of land revenue, property 

* Second 1397, £icm a decree of Mr/v.' A. Siuith^Judge'^ 

of G-oiaLlipur, d^ed the 2^ud May, 1897, coBdiming the decree of Maulvi Saiyid 
Jafar Husaiu, Subordinate Judge of Q-orakhpur, dated 19th February 1807. 
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ordinary agent as regards tbe other raemberi of the family. The igoo 
( ontendon of the learned connsol for tlie respondents, based on 
the argument that the defendants Nos. IG and 17 were agents of 
tlie other defendants, eannot therefore prevail. 

Appeal decreed and cause remanded. 


JBpfore Mr Justice Banerji and Mr Justice Atkman 
&AMPAT PA NBE and anotheb (PiiAIntiws) BANBHU 
PRASAD MISR anb othbes (Debenbants) ^ 

Act No XIX of 1873 (N-W P Land Merenne ActJ, sections 166, 167, 168 
--Act No XU of 1884 ( Agriculturi^its’ Loans ActJ^ section 
loanSale of house in default of payment of loan-^'Effect of such sale 
llie piovisions of sections 166, 167 and 168 of tlie North-Westein Pror- 
incos Land Eevenne Act, 1873, apply only to tbe sale of a patti or mabal. 
Where thtrcfoie a house upon which there existed a piioi incumbtaiice was 
sold on account of tfie non-payment of ceitam takavi ada?ances, it was held 
that such sale did not avoid the xnioi incumbrance. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Baba Durga Okamn Barter for the appellants. 

Pandit Sundar Lai (for whom Manlvi Ghulam Mujtaha) 
and Babu Jiwan Chandar MuheTj% for th=‘ respondents. 

Baxebji and AikmaNj JJ.“The decree of the lower appel- 
late Court cannot po'^sibly be supported. The suit was one for 
sale upon a mortgage. The property mortgaged consisted of a 
and certain zamindari property. Subsequently to the mort- 
gage the mortgagor took takavi advances from Government 
which he did not repay. The Government therefore caused the 
said housej upon the security of which the takavi advance had 
been made, to be sold, and Sheo Sahai, defendant, purchased it. 
Both the Courts below have dismissed the claim in respect of the 
house on the view that the purchase by Sheo Sahai conveyed to 
him the house free from the incumbrance created by the mort- 
gage in suit The learned Judge has relied on the provisions of 
section 167 of Act No. XIX of 1873, and holds that as arrears 
of takavi are, by virtue of section 5 of Act No. XII of 
realized in the same manner as arrears of land revenue, property 

^ Second App^^al Iffo. 700 of 1897, fiom a decree of Mr. V. A. Smith, Judge 
of Gowlhpur, d^ed the ZBndMay, 1897, confirming the decree of Manlvi Saiyld 
Jafai* Hnswn# Snbo^nnte Judge of 0orakhpnr, dated 19th Eebrnary 1897. 
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to the sale of the patti or mahal in respeot of wiuoh as amar ot 
land revenue is due. In such a case the i3urchaser wouhl no 
doubt acquire the patti or mahal sold free of all iiiciimljranccs. 
But if any property other than the patti or mahal in respect of 
which arrears are due be sold, the purchaser would only acquire 
the rights and interests which the defaulter had at the time of 
the sale, and any incumbrances created by him would not be 
rendered invalid by reason of the sale. This is clear from the 
provisions of section 168. The learned Judge no doubt refers to 
that section, but he says that the section would have applied had 
the house in question not been hypothecated to Government as 
security for the takavi loan. 

We fail to see how the fact of a hypothecation subsequent to 
that in favour of the plaintiff can in any way affect the plain- 
tiff^s right under his prior mortgage and invalidate that mortgage 
as against the purchaser under the later hypothecation. The 
mortgagor, when he made the hypothecation in favour of Govern- 
ment, hypothecated only such rights as he had at the time of the 
hypothecation. Those rights were nothing more than the right 
to redeem the mortgage in favour of the plaintiff. In our opinion 
the Courts below erred in exempting from the claim the house 
purchased by Sheo Sahai, and we think the jilaintiffs were entitled 
to a decree for the sale of that house. 

^ We notice that although in the judgment of the Court of first 
instance the house was exempted from liability for the claim, the 
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REVISIONAL CRIMINAL, 

Sefote II). J-uihce jBiirliil. 

QUEEN E'UPEEbS v. bAMUEL LUKE * 

Ati Mo XI of lfa7S CIn.d%mi A, ms Mt), t^eoiion WrfJ—IfotiJieation. 

No 458 of the 18U Morch, ISS^B—Nccm^itoas fiom the opeialion of 

the Arm& Act — Voluutce) s 

A ^olunteoi, being ax^cibon cvtmpkd in viitiit of A^otiiication 458, 
dated IStli Mai ch, 1898, oi: the Govciuiueut of ludii, isnot tvuuptcd uieitly 
With lefeiouee to his duties as a voluuteoi, hat gcneially (suhicet to the 
cxceptioas mcutioaed in the said Notifacalion) It is thciefoie uot unlawful 
foi a volnuteci to possess hic aims and to use the same 

all ajiplicatiou for revision of an older passed bv 
a Magistrate of the Philibhit district. The facts of the case 
sufficiently appear from the order of the Court. 

Mr. M, K. Sorabji, for the applicant. 

The Government Pleader (Munshi Bam Prasad), for the 
Crown. 

Buekitt, J.“— This is an application in revidon agiinst the 
conviction and sentence passed on the applicant by a Sub-Divi- 
sional Magistiate m the Philibhit district under section 19f/; 
of the Indian Arms Act, No. XI of 1878. The Magistrate 
found that the petitioner had fire-arms in his posoession in con- 
travention of the prohibition contained m section 11 of the Act. 

The learned Goternment Pie icier very properly admits that 
the conviction and sentence cannot be supported. Tue plea raised 
by the learned counsel who appeared for the applicant i, thit "as 
a volunteer petitioner is exempted from the operation of the section 
under which he has been convicted.’^ That plea, in my opinion, 
is a good plea, and must be allowed. 

The Magistrate who convicted the petitioner admits that the 
petitioner is a volunteer. It w ould therefore, primd fame, appear 
that under the provisions of the Government Notification No, 
458, dated the 18th March, 1898, the petitioner did not commit 
any offence in having fire-arms in his possession. The Iilagistiate, 
however, has an easy way of getting over that difficulty. He 
contemptuously brushes it aside by holding that though the peti- 
tioner is a volunteer, and as such “ is exempt from the operation 
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“of the Arms Aoi, 1878,” ^ * >i= * =i= “t' “ he is exempt 

“ only for the purpo os of volnoteoriiig. He is not exempt from 
“jjosses ing fowling pieces, which he did in opite of his 

“ fowling piece having been confiboatod by the District Magistrate.” 
The Magistrate further found that in spite of the previous warning 
the applicant “luS again possessed himself of the fowling pieeob,” 
and “ uses these fowling pieces in shooting wild animals.” (Tae 
former case mentioned by the Magistrate is one in wliioh in 
' another disti-Lt the applicant was oonvicted of a similar offence 
Under the Arms Act. In that case he was let off witli a warning, 


and his gun was confiscated. The Sessions Judge on appeal held 


ous xdew of the law. I htvo no he^itadoa in holding that, beinjj 


that he ought to have been fined under section 19 ('e) of the Arms 
Act, 1878.) The Magistrate goes on to add that the petitioner 
“ should have obtained a license under the Arms Act, 1878, if 
“ he wanted fowling pieces for the proteUion of his cultivation. 
“ As a volunteer he is not entitled to keep fowling pieces, nor is 
“he entitled as such to use them for the purpose of protecting his 
“cultivation.” Acting on his view the Magistrate inflicted a fine 
on the a 2 >plicant and directed his guns to bo confiscated. 

In my opinion the Magistrate has adopted an absurdly oi'roue- 


admittcdly a volunteer, the applicant io (to use the language of 
the Magistrate) eutitlod to keep fowliug pieces, and to use them 
for the jnirjiose of jirotecting bis cultivation. I know of no 
authority for the interpretation put by the Magistrate on tlio words 
“all volunteers” in the Kotifioatim mentioned above, nor has llio 
Magistrate cited any. Tlio=e words, roa 1 ia tlioir ordinary gram- 
matical sense, exempt “ all volunteers ” from the operation of all 
the prohibitions and directions contained in sections 13, 14, 15, and 
16 of the Arms Act, with certain exceptions not in point in this 
case. The Magistrate does not accept that view. He holds that 
the ajipliGant “ is exempt only for purposes of volunteering.” It 
is difficult to say vhat meaning the Magistrate intended to be 
put on those words. Most probably they mean that ajiiilicant 
y?as entitled to the benefit of the exemption only when attending 
i volunteer parades and when ia possession of the rifle which had 
Wt) entrusted to his care as a volunteer. ''If this restricted 


is to he attached to the words “all volnnteei^*' a 
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similar restriction must necessarily be applied to all the other 
classes of person exempted in similar language. The result of 
this would be absurd in many cases ; to take one case among 
many, it would render it illegal for native commissioned officers 
of Her Majesty^s native army to possess or use, unless they had 
obtained license under the Act, any arms other than those sup- 
plied to them by Government for military purposes. 

I cannot believe that it was intended that such a narrow and 
restricted interpretation should be placed on the Notification. 
On the contrary, I believe that the exemi^tion of ail volunteers’^ 
from the operation of the prohibitions and directions contained 
in certain sections of the Arms Act, 1878, was granted with a 
view to cncoui'age volunteering among that class of the public 
who otherwise would be subject to those prohibitions and direc- 
tions, But as interpreted by the Magistrate in this case the 
Notification is inoperative as far as volunteers of that class are 
concerned. It would leave them in exactly the same position as 
before under the Arms Act, and it would still be necessary for 
volunteers of that class, who, like the applicant, desire to possess 
and use fire-arms, to take out licenses under the Act. It follows, 
as a necessary consequence of this interpretation, that it is only 
by virtue of the exemption in the Government Notification men- 
tioned above that volunteers, like the applicant, and officers and 
soldiers of the native army, can legally possess and use the arms 
supplied to them for volunteering and military purposes. In my 
opinion that interpretation is wrong and would defeat the object 
aimed at by the Notification. I hold that the applicant was 
not bound to take out a license tor the fire-§rms he possessed, 
and was therefore improperly convicted. Accordingly, setting 
aside the conviction and sentence, I direct that the fine, if paid, 
be refunded and that the confiscated guns be restored to the 
applicant. 


1900 


QtTEEX- 

Empxbss 

SAMTTKIi 

LtrxB. 



IHD INmAJs LAW EEPORFS^ [VOL. Xxil, 


Hefote Mi Tu^hce Baneiji me! Mr Jnsii&e Aihnan, 

EAII KX^WAR (Platntiif) RIM DAI (Des'E:m>ant) ^ 

Mhnriu lato—JIhndu io%clom^M%ght to maintenance — Sale of pro^eri^ in 

resjpeot of ivliidi the 'iiglit to maintenance might he enfortmUe 

IV of 1882 (Ti ansfer of Projperfg Act ), section 39 

The maintenauee of a Hindu widow is not a chaige upon the estate of her 
deceased husband until it is fixed and cliaigcd upon the estate by a dtcieo oi by 
agicement , and the widow’s right is liable to be defeated by a tiansfer of the 
hushxnds piopeity to a lond fide pinchasei for value even with knowledge of 
the widow’s claim foi mamteninct^ unless the tiansfer has, fuithei, been made 
with the intention of defeating the widow’s claim. Sham Lai y Banna {1} 
and Lalsshman Bmnchandra Jo^hi v Safgahhamahai (2) lefciied to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. B. N. Ban&ri% and Pandit Sundar Lai, for the appellant. 

Pandit Mot% Lai, foi the respondent. 

PAiTERjr and Axkman, JJ.— The appellant, who is the widow 
of one Thaknr Gir Prasad Singh, brought the suit out of which 
this appeal has arisen to recover arrears of maintenance from her 
husband’s sons and from the estate left by her deceased husband, 
a part of wbicb i-. in the possession of the respondent, who was 
the third defendant in the oomt of first instance, under a usuirue- 
tuary mortgage executed by one of the sons on the 19th April, 
1891. Previously to the institution of the suit the plaintiff had 
sued the sons for hm maintenance, and obtained decrees, the ear- 
hest of which was passed in 1 SS7. The present ^uit was opposed 
by the respondent, who cl limed to be a transferee for considera- 
tion, without noti(!fe of the plaintiff’s right. Tlie com-t of first 
instance decreed the claim against her, but the lower appellate 
court set aside that poition of the decree which affected tiie res- 
pondent. The plaintiff has prefoned this appeal, and the question 
we have to determine is, whether the property m the hands of the 
respondent is liable for the amount claimed by the plaintiff. 


1897 fiom a deexte of L G r|,a,,<. u . 

^ Suboi^mato Judge oi Aligaih, dated the Srd 

(l) (j W) I. L. K , 4. All . S$0. <2) (1877) 1. 1. K , 2 som . 494. 
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Batii courts below bav6 found that llie respondent a X 90 o 

gagee for consideration^ but hid notice of tne pliintiff’s tight, bIm**" 
The first court aLo held that the transfer under whrh she u in Kikwae 

possession wa& made with the mtention of defruul mg the plains Kam^Dai 
tiffj and depiiviog her of her right, and applied the piovisuns 
of sCwtion 39 of the Tiansfer of Pi~)peity Act. The lo vei appeh 
late court, howe\er, was of a Cinti<*iy opinion, and loimlthit 
the inoitgxge was not made with the intention of defeating the 
piamtiff^s right to maintenance. It held that tlie clnira could 
not be enforced against tliat portion of the prjpcity yhiohis ui 
the respondent’s hauds^ although she had notice of the appJUufs 
lights. 

It is Gon'‘eded that tho maintenance of a ITindii widow i& not 
a charge upon tlie estate of her de eabel husband, until it is lived 
and chaigcl upon the estate by a douiee or b) agieeraent. This 
was hel 1 by a Full Ben.h of thi-. Court in the ca^e of ^ham M 
V. Bfnina (Ij. It is further conceded that theie was no agiee- 
meiit by which any piiticilai property was charged With the 
iniintenanco of the plaintiff. It m, howevei, contended that the 
decree obtaiiod by the plaintiff on 22nd August I8b7, ciexted a 
chaige upon the property left by the de eased hu^bmd of the 
plaintiff If thib is so, the respondent took the pioport},ofw!u h 
she IS the mutgigee, bubjoct tothxt cliaigo, and cannot cluin 
evempfion from liability. We liavo evamuiod the clcwrec of 22nd 
August 1887, and have s.itisfied ouioclve^ that the only chugo 
declaied by that decree was a chaige for the amouit of miin- 
tonanco avbicb hal alieady accrued due and was decreoJ to the 
plaintiff. No charge for future maintenance was created by the 
decree. Such being the case, tho learned counsel for the appellant 
next relies Upon section 39 of Act No IV of 1882, and in piiili- 
ciiUr on the concluding woid^^ of th it scotio i. Tnat section, so far 
as it relates to m aiotenanv^e, prov ides that where a third person has 
a right to receive miintenance from the px’ofi^s of immovable pio-* 
perty, and such property is transferred with the mteaiioa of defeat- 
ing such right, the right may bo enforced against the transferee, if 
he has notice of such intention, or if the transfer is gratuiloiis,but 
not against a transferoe for coubideratioa and without notice of 
• (1) (1882) Lb, B,4AI1,29§. 
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the right, nor against such proj^erty in his hands.” The object 
of the section, so far as it relates to maintenance, is to declare in 
what cases a right of raaiutenanoe may be enforced against tians- 
ferees of the iwoperty from which the maintenance is recoverable. 

In our opinion an e-sential condition for the onfoicemcnt of the 

right under the section against a transferee is that the transfer has 
been made with the intention of defeating the right. Al’^here a 
transfer has been made with such intention and the transferee has 
notice of it, he cannot defeat the right, although he may be a 
transferee for consideration. Again, il tbe transfer is gratuitous, 
the transferee can in no case defeat the right. "Where, however, 
the transfer is for consideration, and the transfeioe has no notice 
of the right, it cannot be enforced against him, even if the transfer 
was made with the intention of defeating the right. As we read 
the section, a condition precedent to the enforcement of the right 
against the transferee in all cases is that the transferor has acted 
in fraud of the person entitled to the right. The words «and 
such property is transferred with the intention of defeating «uoh 
right ” govern all that follows those words. Given a light to 
receive maintenance from tlie profits of immovable property and 
given a transfer made with tbe object of defeating that i ight, the 
only transferee who can defeat the right is a transfciee for value 
and without notice of the right. But where the transfer has not 
been made with suob object, tbe right cannot be enforced against 
the transferee, although ho had notice of the right. As observed 
in the commentaries on the Transfer of Property Act by Messrs. 
Shephard and Browne, something more than mere notice of the 
right has to be proved against a transferee. It must also be 
established that the transfer was made in bad faith, that is, with 
the intention of defeating the right. The reason for such a rule 
IS not far to seek. A Hindu widow’s right to receive mainten- 


sixtc0 IigIcI to bf 


right of an indefinite character, which, 
projierty by agreement or by a decree 
fe like any other liability in respect of 
See tbe Pull Bench decision in Sham 
t of such a nature should not equitably 
feree for value unless t|ie transfer wa» 

> I#. B., 4 296 , at p* 299. 
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made in fraud of llie light of maiutenanee. In Lahshman 

Mavichandra JosU v. Satyahhmiaha% (1) il was hold that the 

taere cireumstauee that a piueha‘^ei for value had notice of the Kwab 

claim for maintenance is not conclusive of the widow’s rights Eam^Dai 

against the pi operty m his hands. Mi Justice West further held 
that “what was honestly iiurcha^ed is fiee fiom her chim for 
ever • ivhat was pnichased in furtheiance of a fraud upon her, or 
with knowledge of a right which would thus be pie]iidiced, 's 
liable to her claim from the first.” As pointed out by Mr. Mayne 
in his work on Hindu Law, paragraph 421, page 618, 5th Edi- 
tion, section 39 of the Transfer of Property Act, substantially 
gives effect to the views expressed in the case cited above. 

For these reasons we are of opinion that the xiew taken by 
the learned Judge of the lower appellate eouit is right and that 
this appeal must fail. Wo dhmiss it with costs. 

Appeal dismissed. 

JBe^0't*6 tTusitce ctnd tTusiics A-xTcvncm 1900 

ASHIQ HUSAIN* (Objector) <0. MUHAMMAD JANT anb others A^t%1 

(Appiiic\isrT& )* ■ 

Aei Wo, XIX of IS’/S {W,-W P Land Leveme Act), seciions 107 ei 

JPart%hon'-~Xemmie Courts not competent to •pa'i hiion Imldingi,, 

In a partition undei the Noitli Westoin Provinces Land Pevenne Act, 1879, 
neithei buildings noi the materials thcieof cm be paititioned, what is paiti- 
tioned IS the land in the mahal Wbeio such land is co\cicd with buildings, the 
Comt niahmg the paitiuion has to follow the pi o visions of section 124 of the 
Act, but it can decide no question of light to the buildings, nor can it paiti- 
tion them. 

This appeal arose out of an application made by ibe respon- 
dents for partition of certain resumed muafi and shannlat lands in 
the village of Muhammadpur; together with the building-, thereou; 
consisting of various shops and houses. Objections "were filed by 
the appellant Ashiq Husain^ including one, to the efipct that the 
Revenue Court»^was not competent to partition the shops and 
houses* These objections wei*e disallowed summarily by an 
Assistant Oolleetor, but on appeal the Disiriot Judge made an 

^ * Second Appeal No, 829 of 1897 from a decree of C Hustom^ee, Lsq., 

District Judge of Moiadabad, dated the 5th August 1897, confirming the older 
of Kuar Bahadu 2 >Assistant Collector of Moiadabad, dated the 18th June 1895. 

• (1) (187^) I. D, E., 2 Bom , 494. 
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order of „„der seetioo 6C2 of II, e Code of Civil Pro- 

oedor, Oa tl.i, reoreod tl.c Ae,i„„ol Collce.or ,™.l iato ,ho 
.ase a. leag,h ...d po„ol aa order dh-Mtiag ILe iMrlilioa of oi„„ 
sbop, and beildiat, »l>l>erlai„ing , Loreto, as also of a cewaia 

dnoan lhana nnd Vdth khava. 

DisfiTl'T appealed to the 

nishU Judge, again urging feat the order for poartition of the 
XU c mgs was not avithin the competence of a Court of Eovenue. 

i he Diotnct Judge, apparently ic ithout considering the question 
of jun-dmtmn rai el hy the nppellauft first plea, 
app^d and cmfirmed the order of the Issistant Colleetor. 
fhc apidollant thereupon appealed to the High Court 

appellant!' 

Munshi Gobind Prasad, for the respondent -i. 

JJ.— TJiis appeal arises out of ail 
'll o for partition mide under Act No, XIX of 1873 
Some objedions having been raise 1 , the Court of Revenue tr^ed' 

those qucftions under section 113 of the Acf T 1 ‘ 

Ajistanl Oollaclor dMe.minod the e.vleet of the shaZof t'il 

ra^er, .ieLs, 

'a , , ; order of .he A, J, tut cl 

hy 2 Lid iTsiLLigi ILs 

Cl” CLCCd''"' 

G IK llJiei buildings Dor tho mafAvi .Tc e 1 

partitioned. What i thereof can be 

1 vviiat 1-, parfcitionoJ is the lind nf i 

S:t;r,irr;s:7;iS,;S- 

w3;H€~f“-= 
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■which is printed beloiv.* See aisc 
V. Mashina Bihi fl) Ed 1 


case of AbduL Itahnan 


cr, jar. Krox, jicU,ig Chief 7, 
SHIAM KABASr and ahothbe (Job 

PHASAB j 
Zeifers Zatent, section 8 
other than 
Meld^ tliat the 
advocate, vakil 
tloH in law, having 


GMEI^T-Be 
anb AxXornEB (Decs 
) — Appocf I — Zresenta, 

an adooeate, takil or aitorjiey < 
present ition of an appeal 
or attorney, of the Court, nor a 
regard to section 8 of the Let’ 

this appeal musfbe L*mis^ed!'''"Tho'“u1r‘ d 

the three son, of one? JawlL slngh'^ 
the sons of the plaintiff’s brother vhj i 
IS dead and left no issue. The nlainti-fT 
joint, that the property in ouesHo^ 
wnsequontly he is entitled to\ ha f shlrlf 0 ^""' 
a partition of the Tillage has her,, J4 i ‘I’® ® 
have been divided by tlw lievenne Ai5i"m *■'. 
suit are said to hare been allotted bf the B,' 
danls as appertaining to their share ^ if ? 
Bevenne Authorities that the phintiff h* ®°” 
appellate Court has found as a f ,ef *ii^ r 

Singh «hen the f.miwfs oint la^a. 

iateh Singh lived jointly vi-ith Anun Sino-r ^ 
both of them becime owners in i-ud tl 

has also been found moietios of 1 
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In this ca^e the potilion of appeal A^as signed and presented 
to the Court by a person n'ho wa= neither an advocate, vakil or 
attorney of the Court, nor a suitor, but who appears to liavo been 
mukhtai-a am of the appellant. At the hearing of the appeal 
a preliminary objection was taken that this was not a valid pre- 
sentation, having regard to section 8 of the Letters Patent. 

Munslii Quhari Lai for the appellants. 

Bab.. ChaudhH, P.„dit Sunim- lal and 

Munshi Gohul Prasad, for the respondents. 

Knox, Acting C. J., and Blair, J.— A preliminary objec- 
tion has been taken to the effect that the petition of appeal^ which 
was p..ntod in this Court, was presented by an agenS Ld not by 
any of the persons enumerated in section 8 of the Letters Patent 
his Court The memorandum of appeal appears to have 
en presented by some person who was clearly neither of the 
appellants before the Court, and who may or may L be a person 

rW of an appeal 

thm contention ,s wrong. The words of section 8 are very clear 
and positive. We accordingly dismiss the appeal with cosK 

Appeal ditsmissed. 


MANMtinoiJ^Tf un and Mr. Jn.l.oe Sla^r. 

MANMOTHONATH BOSE MULLICK (PiAriiixrp) . BASANIO KUMAE 

BObE MULLICK (BEPEiTBAiirT),* 

a No viir of mo and Wards AciJ, secUon ^l-G■uard^an 

and Wajd-Neaik of !)«ardian-Smt b;, ward aga, ns I guardian’s son 
for rendition Of aecotinis, ^ crcumisson 

to rendition of accounts. NamesAur T„ v. MsMn Xumar (1) referred 


affioiently appear from the judgment 
haudhri and Babn Satish Chandar 


Ih seitaSr ““ 
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Babu Jiwan Ghandar Mubharji (for -v^hom Pandit Baldeo 
Mam Dave)y for tie respondent. 

Kkox^ Actixg C. J., and Blaib, J.— The plaintiff^ who is 
the appellant before us, filed a suit in the Court of the Munsif 
of Allahabad, alleging that one Babu Tara Kinker Bose Mulliek, 
who had been appointed his guardian, had not rendered accounts 
beyond the first year of suoli guardianship, that the said guardian 
died during plaintiff^s minority, and that the plaintiff has every 
reason to believe that out of the said assets the said Babu Tara 
Kinker Bose Mullick misappropriated a large sum of money to 
bis own use.^^ Nothing further was alleged either as to the 
nature, quantity, kind or manner of the misappropriation which 
the plaintiff believed had been made. But the plaintiff called 
upon the defendant, who is the son of the siid guardian, to settle 
the accounts of the estate, to pay out of the estate any sum or 
sums found due upon such settlement of accounts, or if the 
accounts could not be settled, to pay such sum or sums as the 
plaintiff might succeed in proving to be due. The Court of first 
instance decided that the son was bound to render an account. 
In appeal the District Judge held that the son could not be called 
upon to render accounts, and that it was no business of his to do 
so; that the plaintiff could call upon him to hand over any 
papers, account-books, etc., relating to the estate which might 
have come into his possession. He further held that upon such 
a vague allegation of misappropriation no decree could be given 
against the defendant. He accordingly set aside the decree for 
the rendition of accounts, and remanded the case to the Court 
below with instructions to frame an issue regarding the items 
believed to have been misappropriated. In appeal before us 
the appellant urges that as the respondent is in possession of his 
father^s estate, he can be held liable to render accounts, and more 
to account to him for the period of his father^s management. 
For this proposition no authority was cited to us beyond certain 
principles said to be found in the case of Concha, v, Emncta, 
(1). That case related to special circumstances based upon the 
law of Peru* On the other hand, we have a case of this Court, 
namely, RameBhur Tiwmi v. Kishnn Kmiar (2), Tlie learned 

(1) (4889) B., 40, Oil. 0,, 643. (2) Weekly Xotes, 1882, p, 6. 
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•ncidentally t<> that main object, and foi the jmipoia of doiei'm iuin,j wliathcr 
the sum claimed la duo, then the suit is not a suit foi setHemsut of accounts 
merely, but it is a suit foi a shaie of piofita within the first Oatcsoiy of 
section !13 (A) of thoN-W P Kent Act. 1881 Botov Jwala Fra^ad ( 1 ), 
Olsplained Indo v Xndo {2), reteried to 

The fif'ts of this case sufficiently appear from the judgment 
of the Couft. ° 

Mr. Ahd‘iXl Rmof, for the appellants. 

Babu PmhaU Charan OhaUerj%, for the lespondents. 

Straohby, C. J., and Baherji, J.— We need not call upon 
the learned counsel for the appellants to reply. The suit clearly 
falls within section 93 (/i) of the Rent Act (XII of 1881). The 
only question is whether it falls within the first category of suits 
mentioned in that clause, namely, suits by lecorded co-sharers for 
their recorded share of the profits of a mah^l, or within the second 
category of suits for a settlement of accounts. If it falls within 
the first category, then under the first paragraph of section 94 the 
period of limitation is three years from the day when the share 
became due : if it falls within the second category, then, under 
the third paragraph of section 94, the |)eriod of limitation is one 
year from the day on which the right to sue accrued. Mr. Justice 
Burkitt has held that the suit is one for a settlement of accounts, 
and that having beou brought more than one year from the day 
on which the right to sue at^crued, it w as barred by paragraph 3 
of section 94. Xow in order to see whether the suit fills within 
the first or the second category mentionel in section 93 (A), it is 
ne,.es3ary to look at the jilaint. The suit purports to be brouglit 
by certain co-sharers of the village against certain other co-sharers. 
It is headed as^a “ claim for the recovery of Rs 516-11-6 principal 
and interest after adjustment of account from 1301 to 1303 Fasli, 
On account of lands in m luza Poni, pargana Ghosi.” It sets forth 
that the profits arising from the plaintiff's share during the years 
in question amounted to R^. 2,000 odd, out of which the plaintiff’s 
received from the tenants Rs. l,t»00 od<l, and that the remaining 
sum of Rs, 436-11-6 due to the plaintiffs Was appropriated by the 
defendants, firrt party. It farther alleges that out of the profits 
tor the years in question the defendants have collected Rs. 438-1 1-6 
<m aeooujit of ^ tne plaintiffs’ share in excess ot the defendants' 

(i) (1804) L X.»ii , ib All., 333, (3) (1803) I L R , lb All., 3a 
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own share of the profits, and have not paid it in spite of repeated 
demands. The only relief prayed in the plaint, apart from costs 
IS that a decree for the recovery of Rs. 436-11-0 principal, and 
Es. SO mterest, in ail Es 516-11-6 may be passed in favmm of 
the plaintiffs against the defendants. There is no specific prayer 
referrmg to accounts. The only allusion to an account is in the 
heading of the plaint, whore the claim is described as one for the 

recovery of Es. 516 -after adjustment of accounts.” It is thus 

clear that the main and substantial object of the suit is to recover 
from the defendants with interest a specific sum which the de* 
ndants are a leged to have recovered from the tenants in ezoess 

plaintiffs share. Jor the purpose of ascertaining the correctness 

of the amount claimed, but for no other purpose, the Courtis 
asked to adjust the accounts. Now this being the nature of the 
aim, le ruling of the Full Bench in Mokan v. Jwala Prasad 
( } appears to us to show clearly that the suit falls within the 
first category mentioned in section 93 aj and not within the 
second category. The Full Bench held in effect that where for 
e purposes of a suit in which a share of profits is claimed by a 
recorded co-sharer, either against the lambardar or against one or 

more or all ofthe other co-sharers, the Court is asked to adjust 

the aeconnts, what has to be looked to is the main and substantial 
o jeo of the suit. If the main and substantial object of the suit 
IS to obtain a settlement of accounts, and the obtaining a decree 

snel ^ profits i, only the ulterior object of obtaining 

such se flement of accounts, then the suit is to be regarded as a 

Ih ecf Vr T* substantial 

Object of the suit is to recover a share of profits which tlie defea- 

ant has received m excess of what he is entitled to, and if the 

Couit IS only asked to go into the accounts incidentally to that 
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other co“Sharers in the villoge, not against the lambirdar; as a 
share of the pxofitb which the defendants were alleged to have 
realized in excels of what they wore entitled to. The plaint 
asked for the recovery of the amount claimed means of 
adjustment of account/' the same expression as used in the 
plaint before us in the only reference which it makes to acmmils. 
The prayer was there, as here, not any praj er referring to a settle- 
ment of accounts^ but a decree for the specific amount claimed 
with interest. It was held by the Full Bench that, notwith- 
standing the reference to an adjustment of accounts, the suit fell 
within the first category of section 95 (h) and was for the pur- 
poses of limitation to be regarded as a suit for a share of the pro- 
fits of a mah^L We cannot agree with the learned Judge who 
heard this appeal that the present suit falls within the second 
category of cases mentioned by the Full Bench, We think that 
it clearly falls within the first ciiegory. The learned pleader for 
the respondent has referred to an eailier Full Bench case of Indo 
V. Indo (1), It is not necessary to discuss that case beyond 
saying that if the decision lays down anything inconsistent with 
the case of Bohan v. Jwala Prasad (2), it must be taken to have 
been overruled by that case, which was decided by six Judges of 
the Court, including the three Judges who were parties to the 
former case. 

Mr. Justice Bnrkitt does not in his judgment di'^euss the other 
points raised by the memorandum of appeal to this Court. We 
have heard the pleader for the respondent in support of these 
pleas^ and we think there is no force in any of them. 

We allow this appeal; set aside the judgment of Mr. Justice 
Burkitt and dismiss the appeal to this Court with costs, 

[A similar case was decided by Banerji, J,, on the Gth June, 
1900; S. A. No, 881 of 1899, the judgment in which is given 
below — ^Eb,] 

Appeal decreed . 

* BAXKBarii J — The suit wliicli has given rise to this appeal was brought 
tinder cl (7i) of section 93 of Act JSTo. XIX of 1881, for the plaintiffs* recorded 
share of proftts for the yeais 1302» 1303 and 1304 FasH. The pi nntiffs own a 
fourth shaie in Khata l^o 21, and an eighth shaie in Khata Ho 22, and they 
seeh to recover the amount claimed as arrears of pioflts in respect of those 

(1) (1893) 18 AH., 28. (2) (1894) I. L E, 10 All, 333. 
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On llie 16tli December 1892, the representatires of tbe vendee, 
who bad in tbe meantime died, sold a one-sixth share of tbe 
land ro tbe defendants for Rs, 1,000 without giving the persons 
claiming to be tbe representatives of tbe vendor, who bad aRo 
died, the option of purchasing tbe share. 

In 1898 the plaintiffs, who are tbe daiiglitcr’s dtiigbter of the 
vendor and her son, claimiig to be tbe heirs of the original 
vendor, sued the defendants, tbe pnrclia&ers of tbe Jth share, to 
recover that share on payment of Es. 58-8-0, that sum being a 
one-sixth of the original price. 

riie lower appellate Court dismissed the suit, and on an 
appeal preferred to this Goiirt, it was held by anotuer Bench that 
the provision in the deed to which we have referred amounted to 
a covenant running with the land and was bicxling upon any 
piiTvhmer. It was also held that the benefit of the covenant 
inured to the heirs of the original vendor, and that they would be 
entitled to sue upon the covenant, and the case was remanded to 
the lower Court for re-trial. 

On remand the lower appellate Court found that the plaintiffs 
are both heirs of the original vendor, and has given them a decree 
for pissession of the land on payment of Rs. 58-8-0. 

The defendants have now appealed to this Coiiid. The 
questions whether the plaintiffs (or either of them) are entitled 
to the benefit of the provision which has been held by another 
Bench of this Court to be a covenant running with the land, 
and whether that provision is binding upon the defendants, is 
not now before us, and we therefore refrain from expressing 
any opinion upon those question. 

The only points which are now open to us are whether the 
plaintiffs are the heirs of the original vendor, and whether, on the 
construction of the deed of sale, the price to be paid on a re-»Bale 
was the original price, or the price which an intending purchaser 
was prepared to give. 

As to the first point, we think it is clear, on the authorities 
which have been quoted before us, and the learned vakil for the 
appellant at the end of the argument on the other side was forced 
to admit, that in the absence of preferential male heirs the 
plaintiff Ganeshi is,^eir to her maternal grandfather, the original 
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1900 vendor. It has been found by the lower appellate Court, and the 
J3 a»wbhab challenged, that there are no preferential 

Ga *snx heirs. 

The other point as to the construction of the deed is not free 
from difficulty. On the whole, however, we are of opinion that 
the contract between the oiiginal vendor and vendee was that the 
puce to be paid on a re-sale was the original price mentioned in 
the deed of sale. We therefore dismiss this appeal and affirm the 
decree of the lower appellate Court as far as the female plaintiff 
is coBceincd. 

The added plaintiff, the son of the female plaintiff, has no 
title during his mother’s lifetime, and is not entitled to a 
decree jointly with her. His suit must be dismissed, but, under 
the cueumstances, v ithont costs. Musammat Ganeshi is entitled 
to her costs m this Court. 


Decree modified* 
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EEVISIONAL CRIMINAL. 

Before Mr. Knoo,, AcUng CUef ATueUae, aed Mr. JmMoe Blavr. 

QUEEN E\iPEESS «. NARAIN SINGH.-* 

Gi ^m^nal Procedure Code, eeoUon 55e~Aoi Mo V of 1881 (Pohee Act), sec 

Uon 29~Tr^al hy B^sir^ci Mag^Urafe fo, Irecsch of orders or a 

Beservo lesyecto, of Potue- Mc,g^straie not •‘^e>sonaJlo .eterested.” 

that the Magistrate of a distuot was not. on acconnt of his being 

the head of the police of the distiict. dohaued hy leason of section 556 of the 

Uode 01 Ciimiiial Pioceaure fiom tivint? *5 j u 

, 1 , X ^ ^ pel son acensod uiidei section 29 of 

'-j'"*” 

This was a reference made under section 438 of the Code of 
Onminal Procrium by the Sessions Judge of JhJnsi in respool 
of an ordm: passd by lb. aslriel Magistot, of Jhtoi, whereby 
the lli^stmte had oonymted one N.rain Singh of n breach of 
tm order by a Eeserve Inspeetor and had sentenced him 

V 7,«? “'»“«»■> 29 of Ant 

V of 1881. The Sisson, Judge was of opinion (1) that it 

™ not pmyed that the ^nsrf faew of the order in ,™stion 
md wlfnMy disobeyed .t, and (2) that the Ma gistrate a, head of 

^ ^ ^ ^ EevisioH Ho, 215 of 1900. 
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the police in the district was debarred by section 556 of the 
Code of Criminal Procedure from trying the case. The Sessions 
Judge was of opinion that “the Full Bench ruling of the 
Allahabad High Court in the matter of Ae petition of Qaneshi 
( 1 ) has been practically o'/eiruled by the addition of the illus- 
tration to section 556, Criminal Procedure Code, by Act V of 
1898.” 

The fiictB of the case are more fully stated in the older of the 
Court. 

Kisox, Actixg C. J-j BnAiE, J. — Harain Singh, a con- 
stable, was convivted by the District Magistrate of Jhansi of an 
offence under section 29 of Act V of 1801, and sentenced to 
two months’ rigorous impiborimert. Naram Siiigh was a 
recruit, and, as such, iin 1®*^ oidors of the Eesorvo Inspector. 
There is evidence on the record that all policemen at every 
parade from the 11 th were informed by ordeis of the Reserve 
Inspector that no recruit was to be absent from the lines without 
a pass. Upon the evidence the District Magiotrato righ tly found, 
if he believed the evidence, which ho did, that Naram Singh was 
absent from tbe roli-ualB at which he was bound to be present at 
Y p, and 0-30 p. ir. 22nd Febinary# Tne defence of 
tbe aceusod was that he i*'"' ^ labie to proconi at the Crst of 
the two roll-calL because ho had been in the Court Inspector’s 
office till 6-30 r. m. of that evening, and when he went home to 
get his food, was delayed bsoau^u the food was not r°ady. As 
regards the second roli-cJIj asleep. He does not 

anywhere set up the defence that he was ignorant of the rnlo 
about the roll-call The defence, moreover, is disbelieved, and we 
shall certainly not distnib 6*0 Magistrate’s finding on these 
matters of fact. The finding pioceeds upon evi ienco, with which 
he was more competent to deal, in that it was given in his presence, 
and he had bettor opportunities of apimaising its yvorth. There 
is also much force in what the District Magisti'ato says, that ho 
tried the offence summarily, sud all that a Magistrate trying the 
case summ wily is req[Uixed by law to enter is tbe finding, and in 
case of a conviction, a brief statement of the reasons therefor. We 
do not (JxpocS to find the evidence in full, nor can we lay down, 
* ( 3 ) ( 1893 ) I h E ,15 All, 102 
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for that wonIJ be legislation, that in a case of this kind the Magis- 
trate is bound to do more than record a judgment embodying the 
substance of the evidence. 

But it is contended that the Magistrate had no jurisdiction to 
try this case, and the contention is based upon the words con- 
tained in section 566 of tho Code of Criminal Procedure. The 
argument is that the accused should not have been tried by the 
District Magistrate in one capacity for breach of an order issued 
by, or approved of by himself in another capacity as accused’s 
superior officer. Wo have in this Court in Full Bench decided 
what meaning is to be pul on the words “ a party or personally 
interested,” and that judgment is in no way affected by the 
explanation which has been added by Act STo. V of 1898, certainly 
so far as the circnmbtancec of this case are concerned. The 
accused could have at a proper stage raised thxs point j he did not 
do so, nor do we thint he could ha've done so successfully, for we 
see in the case no subslan’ial iLtercso g.ViUg rise to real bias in 
the mind of the District Idugist^afa. We do not agree with the 
learned Judge that the fact that the District Magistrate was much 
concerned or accoun., of riots between the police and the Madras 
Infantry Kegimcnj, and tliat ho was taking energetic steps to 
prevent disturbance of tho public peace, is any evidence of any bias 
on the part of the District Magistrate. Any such conclusion as 
this we most emphatically decLne to draw. A Magistrate may 
bo very pioporly iLtorected in securing the proper peace of his 
district, and be rt tire same time rigidly impartial in trying per- 
sons charged niih o broach of that peace. The Cede of Criminal 
Pfoeeduie recognises this when it gives the District Magistrate 
special powero of dealing iu appeal with proceedings taken to 
insure sconrjly against any breach of the peace. The order 
therefore which we are now passing is in no way concerned with 
any such reasoning as that given above. We take into considera- 
tion that the accused was a recruit, that nothing was shown 
against his previous character. Three months is the maximum 
punishment provided by law, and we think that, on the whole, a 
sentenee of one month’s rigorous imprisonment would have sufficed. 
Woateordjngly reduce the sentence to one of rigtTrous imprison- 
ment for one nmnih witii effect from the 28th February, 1900. 


ALLAHABAD 


VOL. XXII,] ALLAHABAD 54S 

Any imprisoBmont wiaicli tLo accLSod has silTdiod sIboc date 
will be deemed part of this sesitenoc® Al}^ balance ^ ajji 1,^021 
ment Dot suffered will nm fiom the date on which Le h ‘^i.^rGsted 
or submits himself for siiest. 
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APPELLATE CIVIL. 

Before Mr Justice Bmhitt and Mr JitsUec Meudosot 

HAJM-Ulsr-NISSA (PiAiNiirr) v AJAIB ALI KEIA^^ ( nis^wkm)^ 
Muhammadan lam-^Fre em]^tijOn-’'-In'oalbd salc'^Tinc wie of 

cmpi%o*i ai %ses 

Ho riglit of pic-emption aiises upon a silc wli cli, accoiJi ^3 to lIuKaLi- 
madan law, is invalid, as, for instaaco, by iGason of nnccitainty in ilio puce 
01 tlio time for doli^rcry of tbe thing sold, but if such s^le become complete, as 
by the pui chaser getting possession o£ the tmng sold, then the ow3icislui> of 
the purchasei becomes conapletc, ani a light of pie eiij)iiOii aiises, but 
neither ownoiship nor the pre on ptive ixglt lelate^ bi-'h lo the da^e of the 
contiact of sale Begam v Muhammad Yaq^uh (1) lefeiied to 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. Abdul Eaoof and Pandit Moti Zed for the appellant, 

Mr. Karamat Husain for the respondent, 

Hehdebsoh J. (Euexitt, J., coacimlng) — ^These second 
appeals, No. 631 of 1897 aud^No. 687 of 1897, have been hoard 
together. 

The facts are very simple. One Amiruliah, who was the 
owner of one of four adjacent houses, on the i7lh May 1895, by a 
registered contract of sale, sold that house to Ajaib All, the 
respondent In this appeal, for Es. 81 for the site, and a further 
sum for the buildings, to be a^ceitained by carpenters or masons 
to be appointed by the vendor and vendeOj it being stipulated that 
upon the additional sum being ascertained and paid, pos^ossion 
of the house should be made over within ten days. 

On the Mill July 1896, Abrar Husain, the owner of the 
remaining three houses, sold them to his wife, Najm-tm-nisba, the 

* SeeoncI Appeal, Ho 631 of 1897, from a decree of B P. Addis, Esq , C S » 
Distiict Judge oi Bliilii diaupui, dated tbe 2nd August 1897, leversiug a decree 
of Babu Bai3 Hath, buboidiaate Judge of Siiahjabanpur, dated tlie^ 3id Jiuie 
1 . 897 . 

( 1 ) ( 1894 ) I. L. B. 16 All, 344 
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present appellant. It so Lappenecl tliat Amiuillali did not carry 
cut the terms of hib contract with Ajaib Ali, rofasing to join in 
appointing carpontars or masons to ascertain the price of the 
builcling'i, and liic latter found it. necessiry to ia..tItiito a suit for 
apetiiic pciioimauce of the conira^t, and cventnally obtained a 
decree on the 15th May 189d, wLoreby, inicj- alia, it wag 
directed ihat the parties to the suit should within a month join 
in nominating four carpenters or masons to as ertiiu the value of 
the buildings, and that in default of thoir so doing, the Court 
Amin should ascertain the value. The parties did not carry out 
the first dircctiou, and the Amin subsecpientl;^ made an inquiry 
and ascertained the value to be Es. 111-8-0. This sum Ajaib 
Ali paid on the 15th Angusc 1806, and thereafter, on the Cth 
September 1896, he obtained possession under the decree. Nei- 
ther the contract of the 17th May 1895 nor the decree' in the 
suit for specific performance are upon the record, but the facts, as 
above stated, are admitted. 

Najm-un-mssa and Ajaib Ali have now each sued the other, 
each claiming to have a right of pre-emption agiinst the other. 
Both suits wore filed on the 22nd February 1897. Najm-un- 
nissa in her suit alleged that the proprietary right or ownership 
in the house purchased by Ajaib did not pass to him on the 
eseeution of the contract of tho 17fli May 1895; and that on the 
date of her purchase, namely, on the 14th July 1896, he was not 
the owner, and in fact did not, according to Muhammadan law, 
become the owner until the 6th September 1896, when ho got 
possession, and she claimed that her right of pre-emption against 
him then arose. 

Ajaib Ali in bis suit claimed to have been the owner of the 
house purchased by Mm as from the 17th May 1895, the date 
of the purchase by him, and, as such, to have been entitled to 
pre-emption aa against Najm-iin-nissa upon her purchasing her 
house on the 14th July 1896. In the other suit he contended 
that Najm-un-nissa could have no right of pre-emption against 
him, as her purchase was loDg after his. 

The first Court decided in favour of Najm-un-nissa’s conten- 
tion and dismissed the suit of Ajaib Ali. On appeal the District 
dismissed both suits. 

'■'ll!:?!* • 
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Both have aow appealed to this Court. The only questions 
argued before us were as to the efifbetj aoeorling to Muhammadan 
Law, of the contraot of sale of the 17th May 1895. Mr. Abdul 
Eaoof, who appeared for iSIajm-uu-ni''sa, cmtondod — (1) tint the 
contract of sale to Ajaib Ah wxs ninfc is known to the Maham- 
madau Law as a i invalid sale ; ^2) that no right of pre-emption 
can bo claimed by or agiid’^ttho parohasor under an invalid sale 
so long as the invalidating eiioumatancos or coudiaous exist ; (3) 
that the sale to Ajaib Ali did not become complete until ho 
obtained possession on the Gth September 1896, and that until 
that date the proprietary interest of his vendor did not pa -,3 to 
him. He has referred us to the case of Begam v. Muhammad 
Tahub (1), a case decided by a Full Bench of this Court, and to 
a large number of authorities on Muhammadan Law. The ease 
referred to is an authority for the proposition that in considering 
whether a right of pre-emption arises the Muhammadan Law is 
to be applied, and that if there is a complete sale under that law, 
although not under the general law, the right of pre-emption will 
arise. It is also an authority for the proposition that the sale to 
Ajaib Ali was complete on the 6th September 1896, when the 
price had been paid and possession given to him ; but it is not an 
authority, unless perhap-, impliedly, upon the question whether 
the ownership in the house purchased by Ajaib did or did not 
pass to him as from the date of his purchase. 

In support of the contention that the contract of sale of the 
17th May 1896 was an invalid sale, a number of passages from 
Baillie’s Mnhummadan Law of Sale and other text-books on 
Muhammadan Law have been referred to. In Baillio's Miihum- 
madan Law of Sale at p. 4, dealing with the conditions necessary 
to the validity of sale, it is said : (it is required) “thirdly, that 
« both the thing sold and the price be so known and determined as 
“ to prevent dispute between the parties, and any ignorance that 
« may tend to produce contention between them is sufficient to 
“ invalidate the sale, as in the case of a single goat undefined from 
a particular flock, or of anything at a price to he ficced by 
“ another person. * * * Fifthly, it is necessary to the validity 
“ of all sales that they be free from vitiating or invalidating 
(1) (1804) I. L. B., 16 All., 344. 
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“ conditions whioh are of various kinds. =*■ Tlicy may be 

“described generally in tin's place as conditions that are not in 
“harmony -with the contract or v/ithin the usual scope of such 
“transactions among men, or conditions that are dependent on 
“events that are oillier altogether fnrtnitous, or the time of the 
“ occur] ence of which d'Auxuii ha pradicted with a%y degree of 
“ certainty 

The original to\t from which the former portion of the 
passage quoted has been taken with its translation is as fol- 
lows : — 

5 

j ^dajJ)iis ifU ^4=a-« ^.4!) 

• jt'Jaa 5 

* )}^<^ ^lo ~ r ■Ksn*.^ Jj! kr-vUS 0,1:^ ^sv4SJb 

(AlamgM, Vol. Ill, p. 3, Lucknow edition.) 

“ One of them (the conditions of the validity of sale) is that 
“ the thing sold and the price be so known as to avoid any dis- 
“pute, hence the sale of a thing so unknown as to lead to dispute 
“ is invalid ; for example, the sale of any goat in a particular flock 
“ and the sale of a thing for its price {whatever it may he) or 
“(for such a price) as such an one may settle.” 

In Baillie’s Moohnmmudan Law of Sale, at p. 176 it {g 
said Any ignorance of the thing sold or of the price that 
“affords room for objection to its delivery prevents the legality of 
« sale and again at p. 208 « When delay is stipidatod for 

“in the delivery of the thing sold and the thing is specific the 
“ contract is invalid.” In Hamilton’s Hodaya, edition 1870, at 
p, 242, it is said:— -“It is here proper to observe that every 
“species of uncertainty which may prove an occasion of conten- 
“ tion is invalid in a contract of sale.” 

Having regard to these authorities, it appears to us that the 
contract of the 17th kCay 1896 amounted to an invalid sale. 
The price was not so known or determined as to prevent dispute | 
the contract was for the sale of a house at a price to be fixed by 
third parties ; the delivery of possession was indefinitely delayed, 
being dependent upon the ascertainment at some future time of 
|he value of the buildings. 
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Mr, Kammat ffusain^ who appeared for Ajaib Ali^ did con- 
tend that the sale was of the category of operative sales, but 
such sales are defined as sales which take effect immediately^^ 
Eaillie's Moohummiidan Law of Sale, p, 6 ; Baillio^s Digest of 
Moohiimmiidan Law, p, 481 (6), but he was forced to concede 
that in its inception, at all events, it was an invalid sale. 

If then the sale was on invalid sale, there are mimeroiis 
passages in the Muhammadan Law books which show that such 
a sale cannot give rise to a claim for pre-emption by or against 
the purchaser so long as the invalidating circumstances exist. 
It is sufficient to refer to the following The privilege of 
Shaffa cannot take place regarding a house transferred by an 
invalid sale’^ — Hamilton’s Hedaya, p. 650. There must also 
be an entire cessation of all right on the part of the seller. 
There is therefore no right of pre-emption for an invalid sale ” 
— Baillie’s Digest of Moohummudan Law, p. 477. 

m - r jjt 

Alamgirl, VoL IV, p. 8, Liioknow edition. Book on Pie- 
emption, Chapter I. 

And one of them (the conditions of pre-emption) is the 
extinction of the vendor’s title, hence the (right of) pre-emption 
“ does not arise in an invalid sale.” The right of pre-emption 
arises only when the contract transferring the right of property 
from the vendor to the vendee has become complete. A mere 
executory contract does not give rise to a right of pre-emption, 
^ ^ * Nor does the right take effect in respect of a transfer 
made under an invalid sale, for the transferor under such a sale 
maintains all his rights intact, and so long as he has not 
delivered the property to the purchaser can exercise his right 
pre-emx)tion over the transfer of an adjacent property^’-—* 
Syed Ameer All’s Muhammadan Law, 2nd edition, p, 591, 

The reason for the rule that a right of pre-emj)tion does not 
arise upon an invalid sale fs that the ownership of the vendor in 
the pro|)erty sold must be extinguished before the right can arise. 
One of the 'conditions of Shaffa is that there must be a cessation 
of the seller’s riglit in the subject of the sale.” Baillie’s Digest 
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1000 of Mutummadan Law, p. 476. So long as the proprietary 
NAjM-TTif. passed under a contract of sale from the vendor to 

jsissA the vendee, the vendor may himself claim a right of pre-emption 
Ajaib Am against the irarohaser of an adjacent tenement. This is clear from 
KnAK. following passage in the Fatwa Alamgiri : — 

,15^^ y/ (jv-* jjo J. S\ 

5« U? tjJ i_r I yP^ Ufjfi !_X!U sS 

&) >Ia jjia ^fj g'jj, J^s,. ^ 

^ i ola.9 5^ raj,^ 2 ^Jg s$ igS y 

^ ‘^r5‘^ /S ^ =wJ X ;\‘J 

iit«i j^sCaa} j|A ^ |j^j( 2 ^5U jjj IjC-^ 2 J=ai 

* kise* - IShlhx y]yy, UJ ^ ^ssv. J U 

Alanagiri, Vol. IV, p. 5, Lucknow edition :— 

“ Tho purchaser of a house sold under an invalid sale took 
“ possession of it, whereby he became its owner. Then if a house 
“ adjacent to that house w.is sold the puicha^er would have the 
riglifc of pre-emption* 

“If prior to his acquiring the second house by pre-emption 
“ his vendor took hack the house sold to him on iug to the invali- 
“ dity in tho sale, the purchaser will not then have a right to take 
“ the house by right of pre-emption. 

“If the vendor takes back tho house by reason of its invalidity 
“ after the vendee has acquiiod the second house by pre-emption 
“then tho acquisition (of tho house) by pre-emption will not bo 
“ disturbed. This is in Moheet.” 

_ But in the case of an invalid sale tho right of pre-emption 
arises when the contract transferring the property becomes com- 
plete by possession being given. According to the Hedaj'a, 

“ in case of invalid sals, the puichasor becomes proprietor of tho 
“ariiolo upon taking possession of it, and is responsible for it, if 
“It bo lost m his hands ”-Hedaya, p. 267. The same princile 

IS also laid down in the following passage from the Fatwa 
Alamgin 

JC) teuaJfkJjyt Uf, 



ALimg.ri, Vol. Ill, p. 3, LucIruoAv elltna : I!j k ou Jes.. 
CLaptcr I. 

Anti couflit’ons of lao io\alMiijy ^of tu6 aro clt^aOr 
“ general Of 'ip^Ciwi. Tne gcuerui coudia’oa in c^&c of ca<h sale 
^'i j that wiiicn io Ao oonclition of the co”s*’t;'hoii (of tiio sale) 
“ bctauso wliafc is not constituted is not v.lid, anl the contrary 
IS not tiuo, becau‘'G acconUng to us an invalid ealo is constituted 
“and takes effect when possosoion is joined ivitk ii.” 

So in Baillio’s MuhammaJan Law of Sile it is said : “An 

“unlawful sale is tL,t winch takes eflect ^i'Loa follo\rod by pos- 
“ session of the thing sold ” (p. 7) . 

Having logaid to the authoiiiies (ijoiol c>bove, are of 
opinion that the sale of tbe 17th Hay 1S85 w^s an invalid sale; 
that the ownership in the subject of the sale did not pass to Ajaib 
Ali on the date of the co'tiaot, nor nutli the 6th SepteruJocr 
1896, when he, on payment of die piico, obtained possession. 

On belialf of Ajaib Aii it has been contended by Hr. 
KaTam^t IlMain that sale is eomplctod by declaration and 
acceptance, liiai is to say, idicn tl e oifer of the vendor has been 
accepted by the vendee; and he 1..=, referred us to the Iledtja, 
p. 241. The prs however, appears to refer to the coa=tiiu- 
tion of the contract of sals, a id Las no roforeneo to the conditions 
nceesiary to its valitli+y. Mith regn-u to t .o constitution of tno 
contract of sale, there is no matoiial difforenco between the 
Muhammadan and other systems of law. The contract, w'hother 
the sale be a valid or invali I sale, is complete, in the sense of 
tlio agreement being concluded, upon the offer of the seller being 
accepted by the purchaser. 

In the case of a valid sale there is clear authority to show 
that ownership passes before delivery of possession. “The legal 
“ effect of sale is to establish a right of property in the buyer to 
“ the thing sold and in tl e seller to the price when the sale is 
“absolute,” i.e., absolute as clistingrished from dependent (with 
an option) or invalid. Baillio’s Muhammadan Law of Sale, p. 
7. See Hamilton’s Hechya, p. 553, whore it is .«aid “ If the 
f Shafee bring the seller into court whilst the house is still in his 
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“ possesbioD, lie (tie Shafee) may commence Lis litigation against 
biiQ; and the seller may retain the house in his own possession 
« until he receive the price from the Shafee. The Kazec, however, 
“is not in this case to heir the evideoco until the purchaser also 
“appear, as for his piesence there is a tvofold reason ; for, first, 

“ the purchaser io proprietor of ihe ground, and the seller the 
« possessor ; and as the decree of the Kazeo must bo against both, 
“ both therefore must be present. (It is otherwise where the pur- 
“ cha^^er has obtained possession : for then there can be no occasion 
“ for the presence of the seller, as he has become like a stranger, 
“having neither the property nor the possession.)” 

In the case of an invalid sale we have seen that the purchaser * 
becomes the proprietor of the thing sold on taking possession of 
it : but it has been contended that he becomes owner as from the 
date of the original contract, and in support of this contention 
we have been referred to a number of texts. AU these texts 
however, deal with cases of sale, with an option. The general 
rule appears to be that “ when an option is reserved to the seller 
“ the right of property in the thing sold does not pass from him 
“ but such right in the price passes from the purchaser;” and* 
“ when the option is reseived to the purchaser the right of pro- 
“ perty m the price does not pass out of him, but the thing sold 

“passes from the seller.” See Baillie’s Muhammadan Law of 
Sale, pp. 67-68. To take the case of an option reserved to the 
seller, the sale on principle, so far as he is concerned, is other- 
wise a valid or out-and-out sale, and therefore the right of pro- 
perty passes from him as in the case of an oidinary valid or 
OBt-and-oiit sale. 

It IS a well recognized principle that there must be a cessa- 
tion of the seller’s ownership in the thing sold, an ownership in 
the pre-emptor “ at the time of the purchase in the mansion on 
account of which he (the pre-emptor) claims the right of pre- 
emption”-Baillie’s Digest, pp. 476- 477. That there is no such 
cessation of the seller’s ownership in the thing sold and owner- 
sup m the purchaser at the time of a contract of invalid sale 

as the vitiating 

cumstanoes are not removed it is the seller, and not the pur- 
chaSB^^ho IS entitled to pre-emption in the caa of a subseqwat 
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sale of an adjoining tenemeni Tlio text quoted from the Alam- 
girlj VoL p, Sj to which we have already referieJ^ seems 
to leave no doubt upon the point. Tiiat text seems also to show 
that when on the vitiating circumstances being removed^ as by 
potesossion, an invalid sale becomes complete, the ownership 
does not pass from the seller to the purohasei as from the date of 
the t^ale. 

The result is that we must find, firstly, that Ajaih Ali did not 
become the owner of the house purchased by him until the Gth 
September 189G, and therefore he was not entitled to claim pre- 
emption against Najm-nn-nissa when she purchased her houses 
on the 14th July 1896; secondly, that Najm-un-nissa was 
entitled, on the sale to Ajaib Ah becoming complete on the Gth 
September 1896, to claim pre-emption against him. Accord- 
ingly allow the appeal of Najm-un-nissa and dismiss that of 
Ajaib Ali. Najm-un-nissa will have her costs of both appeals. 

Appeal decreed* 
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jBQfof'B J^ustioe Sanetjh and HIt J‘'usthce Aikmau. 

BAMODAE DAS (PiAiKTm) MUHAMMAD HUbAIN (DBrENBAXT) 

ISfQ IX 0/1872 (Indian Coniraoi AotJ, secti07islB5,l^7 — Principal and 
Agreement to give time to principal dehtor--~Qratuitom agrees 
ment-^Sureig not discharged 

A mere gratuitous agieement by a oreditoi to give time to the piincipal 
debtor will not discharge the surety In oi dor to hue such effect an agioe- 
ment to give time to the puncipal debtor must amount to a contiact, that is, 
there must be consideration therefor Philpot v. Briatii (1), Tucher v 
Lmng (2), and QlarTce v Birleg (3), leferied to 

The facts of this case suffioiently appear from the judgment 
of the Court 

Mr* i). N, Banerji, for the appellant. 

Maulvi Qh^lam Mujtaia} for the respondent. 

Baheeji and Alkmax, JJ.-— The question which arises in 
this^appeal is whether the defendant Muhammad Husain, who 
was surety for the defendant Wali Ahmad, was discharged 

•Second Appeal Sfo 22 of 1898 fiom a decree of E. J Kitts, Dis- 
trict Judge of Bareilly, dated the 29th September 1897, confirming a decree of 
Baba Madho Das, Suboidinate Judge of Baieilly, dated the 24th Febiuary 1897. 

(1)' (1828L4 Bing , 717 (2) (1856) 2 K and J , 745. 

♦ (8) (1888) L E. 4L Ch. D 422. 
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mvlci- section 135 of tlio Indian Contract Act. What liapponetl 
was this. Wali Alimad had written a letter to the pLii,'.tifF, 
ashing for time to pay the insiaiinents v.liich M'ere payable by 
him. In reply (o til'll loihr i! o plaintiff wrote to say : — ‘‘If 
there is no legal impedimont, then I agree ; if Ihoro is, then I do 
sot agree.” It was contended in the lower appoiiato Court th.at 
this was a conditional acceptance of the proposal of the princiiial 
debtor. The learned Judge ovormled this contention, and held 
that by reason of the creditor, plaintiff, accepting the proposal to 
grant time to the principal debtor the surety was discharged. It 
is contended before u>, and in our opinion rightly, that a mere . 
apeement between the creditor and the principal debtor does not 
discharge the surety unless the agreement amounts to a contract, 
that is, unless the agreement is one enforceable by law at the 
instance of the debtor. An agreement is not enforceable by law 
unless there is consideration for it. In this ease there was no 
cousidm-alion for the plaintiffs agi cement to delay the realization 
of the instelme its oiiginally tixod. This agreement was nothing 
more than a mere gratuitous forbearance on the part of the credi- 
tor witlnnjho meaning of section 187 of the Contract Act. Under 
section 135 the liability of the surety would cease if there was a 
contract between the creditor and the principal debtor by which 
the creditor promised to give time to the principal debtor. The 
real test for the application of that section is whether the agroo- 
ment became a contract, that is to say, whether there was consi- 
deration for the primise made in the ngieement. In the absence 
of such consideration the agreement could not be enforced by the 
debtor. The eases of PMlpot v. Sriani (1), Tuo/cer v. £amg 
( ), and Clarhe v, Birley (3), which were cited at the hcariuo-, 
entirely support the contention of the learned counsel for the 
appdlant. It was not suggested in this case that section 189 of 
the Contract Act had any application. For the above reasons we 
are unable to agree with the Courts below in holding that the surety 
was di^hapd by reason of the forbearance of the plaintiff to 
realize the instalments payable by the principal debtor. We allow 
this appeal and vary the decree of (ho Court below by setting 

, m {ImB) U % 41, CIl ^ 
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aside that porfcioa of the decree which dismissed the claim against 
Muhammad Hiisaiu with costs, and we decree the claim against 
the said defendant with costb hero and in the Courts below, and 
direct the property hypothecated by the said defendant to be sold 
for the realization of the amount decreed, together wdth interest 
at the rate of 6 per cent, per annum up to the date of realization, 
unless the amount payable under the decx’ee is paid on or before 
the 15th JSTovember, 1900. Our decree will be drawn up in 
the termt) of section 88 of the Transfer of Property Act. 

Decree modified. 
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before JkisHoe 'BuT'k%tt and Mi\ Justice AiJeman. 

DEBI SAHAI (Descndaiit) v SHEO SHANKEll LAL akd akothee 
(PliAUsTirPs) ^ 

Mmdu late — Mitalcslmra—Stndhan — What consUtuies Shidhaai — 
inherited from a female— Descent of Stndhan. 

Amongst pxox)erty wliicli becomes stndhan accoiding to tlio law of iiie 
Mitalvsbara is |)io]DGiiy inlieiited fiom a female. 

It is not tlic case tliat ^licio suclx stnclhan lias onco devolved according 
to the law of succession wlucli governs tbo descent of tins peculiar sxicdes 
of proiieity it ceases to bo ranbed as stridhan and is crci afteiwaids govcincd 
by tlio oulinaiy rules of inluiitanco. TheJeoor Deyhee^ Mai Dalulc Mam 
(l)j JBlvgwandeen Dooley v. Ilyaa (2h Chotay Lall v Chumio Lall 
(S), MhuJear Bingh v Man jit Singh (4), and Muttn Yaduganadha Tevsar v, 
Dora Singha Tevar (5), lefcired to. 

The facts of this case sufficiently appear from the judgment 
of the Court, 

Babu Jogindro Nath Chaudhri (for whom Babu Salya 
Chandar 31%kerji)^ for the appellant. 

Pandit Sundar Lai and Munshi Haribans Sahai^ for the 
respondents. 

AixmaX; J. (Bhekitt, J., conciirring). — This is an appeal 
brought by the defendant to a suit instituted by the plaintiffs- 
respondents to recover possession of landed property of con- 
siderable value together with mesue profits, aud for invalidation 
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*3?n’st Appeal Xo. 4G of 1898, fiom a decree of Maulvi Saiyid Jafat 
Husain Kban, Subordinate Judge oi Gorakbpur, dated 7tb December 1897. 

(1) (186G) 11 Moo., I. A., ISa (3) (1876) L. B., 6 I. A., 15. 

(2) .(1867) 11 Moo., I- A-, 487. (4) (1878) I. L. R., 1 AU., 601. 

^ ^ (^) (IS81) I. L. B., 3 Mad,, 300. 
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of a deed of gift^ dated the Sth October 1882, executed iu favour of 
- tbedefeudantbyone Musammat Dilla Kuuwari. Accordiu. fo 
Ae plaint Dilla Kunwari bad only a life intercut in the property 
Shediedon the 25tb September 1895, and the plaintiff’, case 
IS that with her death any interest which her donee, the defendant 
had m the property, determined, ■' 

The property in suit at one time belonged to Bhawani Dayal 

and Basaut Lai two brothers, members of a joint Hindu family, 
BhawaniDayal died m I 851 , 

Lishen Kunwari and Dilla Kunwari, and a daughter by Kishen 
Kunwari named Jado Kath Kimwari. On Bhawani Dayal’s death 
the property pa&sed by right of survivorship to his brother Basaut 
Lai, who died in 1859, leaving two widows, but no issue. These 
widows, who had entered into possession of the estate, both died 
in 1861 . On their death the widows of Bhawani Dayal in some 
unexplained manner got possession of the estate in equal moieties, 
although It IS admitted the title to it devolved on the nearest 
reversioners, Hanuman Prasad and Hanwant Prasad. I'he latter 
died in 1865, and his rights in the estate passed to his son Debi 
Prasad. On the Sth September 1866, Debi Prasad and his uncle 
Hanuman Prasad executed a deed of gift of the whole estate in 
fevour of Musammat Jado Hath Kunwari, daughter of Bhawani 
Dayal. At that time Jado Nath’s mother, Kishen Kunwari and 
Kishen KunwarPs co-widow Dilla Kunwari, were in possession in 
equal shares. Jado Nath’s mother died in 1869, and Jado Nath then 
got possession of half of the estate. In 1870, Jado Nath Kunwari 
brought a suit against Dilla Kunwari and one Ram Manorath Lai 
mwhose favour Dilla Kunwari had executed a deed of gift to 
recover possession of the rest of the property. The Court of first 
instance decreed Jado Nath’s claim for possession of all the pro- 
perty save eleven villages. As to these the decree declared that 
Dilla Kunwari would remain in possession for her lifetime without 
power of alienation. On appeal this Court reversed the decree of 

fu possession of any 

part of he property, and dismissed the suit, but with thedeeW 

effect against the reversion- 
»‘¥«“^WpeUant, in whose favour JSilla Kunwari 
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executed the second deed of gift which this suit seeks to invalidate, 
is the son of Earn Manorath Lai abovenoentioncd. Jado Nath ' 
Knnwari died in 1879, and it is admitted that on her death her 
rights in the property in suit passed to her daughter Jagarnath 
Knnwari, who died on the 18th November 1896. The plaintiffs 
are tne sons of Jagarnath Knnwari, and claim that the right 
to the property in suit devolved on them on their mother’s 
death. 

The lower Court decreed the plaintiff’s claim, and against that 
decree the present appeal has been brought by defendant. For the 
appellant it is contended, in the first place, that the deed of gift 
executed by Hanuman Prasad and Debi Sahai in favour of Jado 
Nath Knnwari, plaintiff’s predecessor in title, is bad as being 
the gift of merely a contingent interest. We are of opinion that 
there is no force in this plea, as the succession of the donors 
opened up on the death of Basant Lai’s widows, and their interest 
then ceased to be contingent. It is next contended that Musam- 
mat Dilla Kunwari, through whom the appellant claims, had 
acquired by adverse possession a complete title to the property. 
We are of opinion that in the face of the judgment of this Court, 
dated 19th April 1871, a judgment in a suit between the prede- 
cessors in title of the parties before us, and of the subsequent 
judgment of this Court dated 4th July 1883, also a judgment 
•iTiier partes, in which the effect of the decree of 1871 was consi- 
dered, this is a position which cannot successfully be maintained, 
it having been clearly held in these judgments that Musammat 
Dilla Kunwari had only a life-interest in the property. 

A third and more formidable objection taken by the defend- 
ant is that the plaintiffs are not competent to maintain the 
suit. 

It is admitted that the property in suit, having been conveyed 
hy gift to the plaintiff’s grandmother Jado Nath Kunwari, became 
her stridhan, and was inherited by her daughter Jagarnath Kun- 
wari, mother of the plaintiffs. If it was stridhan, in the hands 
of Jagarnath Kunwari it is admitted that the plaintiff’s suit 
cannot succeed, as the property would in that case pass on Jagar- 
nath Kqnwari’s death, not to the plaintiffs but to the plaintiff’s 
sisters, who, if is admitted, are alive. The question then, which 
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we have tD consilor, is whether the property in suit w'as 
Jagainath’b sti ulhan. This question, wht h ib by no means fiee 
from difficulty, has been tlic subject of long and learned argu- 
ment at the bai. 

Foi the appellant tlw text of the Mitakshara, Cluptcr JI, 

section H §2, which inclucIesamong>.t woman’s pio;[ city property 

which a woman has accpiiied bj inhoiitance, is relied on. 

^ If thepliin meaning whiwh the woids bear i', to be given to 

this passage, theie is no doubt that the appellant is entitled to 

siicceeci 

• respondents, reliance is placed on a passage 

in McNaghten’s Piinoiplos and Precedents of Hindu Law (p. 38 
ord eddion), to the effect that stridhan which has once devolved 
according to the law of succession which governs the descent of this 
peculiar species of property, ceases to be ranked as such, and is 
ever afteiwards governed by the ordinary rules of inheritance, 
and on certain decisions of the Calcutta and Madras High Courts 
m which this view has been adopted and given effect to. 

The Mitakbhara, howevei, is the paramount authority which 
governs such questions in these provinces, and we are unable to 
find in it any warrant for the opinion expressed by Sir William 
McNnghten, who does not cite any authority for the view which 
he expresses. It is true that he say= that “ in the Mitakshara 

“whatever a woman may have acquired, whether by inheritance 

“ purchase, partition, seizure or finding, is denominated woman’s 
property, but it does not constitute her peculmm.” But, as 
Messrs West and Buhlei have demonstiated (Hindu Liw, 3id Lli- 
tion, p. 146, etc.), no such distinction between stridhan and what 
Sir W. McNaghten calls a woman’s peonhum, was present to 
&e mind of the author of the Mitakshara. As to this see also 
Banerjee’s Hindu Law of Marriage and Stridhana, 2ud edition, 
p. 276. ^ 

The doctrine that stridhan which has once passed by inheri- 
toce ceases to be stridAfflw is apparently derived from the Daya 
Krama Sangraha of Sii Krishna Tarkalankara. This work is 
d^enbed by Mayne as “very modern, its author having lived 
to Ifie beginning of the last century.” It, like the Daya 
IShm ¥ authority in the Bengal soheol, but it has 
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never, so fo,r as we know, been recognized as of any autboiity 
in the Benai’es school. 

Mayne, in his Hindu Haw and Usage,’’ considers that the 
author of the Mitakshara included in the term stnclhanum pro- 
perty which a woman has acquired m any way whatever. But 
he is of opinion that the special line of descent of such pioperty 
set forth m section 11 of the Mihikshara does not apply to property 
which a woman has inherited from a male, that hav ng already 
been treated of in earlier sections. He is also of opinion that 
there is no reason why the author of the Mitakshara should not 
have included in the property for which in section 11 he prescribes 
a special line of descent property inherited from a fcmile. 

The question whether, according to the Mitakshara, property 
inherited from a female should be subject to the special rules of 
descent governing stndhan has not formed the subject of judicial 
consideration, either in the Privy Council or in this Court. But, 
‘o far as can be gathered, the views of their Lordships of the 
Privy Council are quite consistent with the opinion expressed by 
Mayne. The cases of Thahoor Deyhee v. Mai Baluk Mam. (1) 
and Bhugwandeen Doobey v. J/ 2 /wa Baee (2) dealt with pioperty 
wliich a worn in had inherited from her husband, and the case of 
Ckotay Lall v. Ghunno Ball (3) with property inherited by a 
daughter from a father. A case in this, Court, Phukar 8%')-i.gh v. 
Banjvt Singh (4) had to do with property inherited by a grand- 
motner from her grandson. In all these oases it was held that 
the woman took only a re^trioted interest, and that on her death 
the property passed to the heirs of the last male owner. 

In the case Muttv. Vaduganadha Tevar v. Bora Singha 
Tevar (5) it was contended that a zamindari property inherited by 
a daughter from her father was her str'idhan, and passed to her 
heirs on her death; and reliance was placed on what is called the 
much-discussed pas-age in the Mitakshara, Chapter II, section 11 
§2. As to this their Lordships of the Privy Council remark at 
p. 301 of the judgment; — “It is not necessary now to state in 
“ any detail how impossible it i-, whether with regard to other 
‘‘commentatois or to other passages of the Mitakshara itself, to 

9^ ’ I (1876) L K , 6 I. A , 15 

(2) (18S7} 11 Moo , I A, 487. ( 1 ) (1878) I L K, 1 All, 661. 

’ , (5) (1831) I li E , 3 Mod . 2JJ. 
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_ '‘construe this pa=s,ige as conferring upon a woman faking by 
“ inheritance from a male a strii/ici'ii estate trausmi&faible to her 
own heirs. As the text in the Mitakshara refcr» to acquisitions 
by inheritance in general, the insertion by their liorlsliips of the 
words “ from a male ” in the passage above died from their 
judgment is signifloant, and, as said above, is a'l indication that 
the views of the Privy Council are not inconsistent with the 
opinion expressed by Mr, Mayne. 

In the Bombay Presidency, save in tbe ease of a widow succeed- 
ing to her husband, it is held that property which a woman takes 
by inheritance is her stridhan, and passes to her heirs. 

In this state of the authorities, and in the absence of any author- 
ity to the contrary, which is binding upon ns, we arrive at the con- 
clusion that the estate which the mother of the plaintiffs inherited 
from her mother was stridhan, governed by the spedal rules 
of devolution applicable to this sjiecies of property. Tl e i istors of 
the plaintiffs therefore and not the plaintiffs are entitled to succeed 
to it. We accordingly sustain the first ground set forth in the 
mcmorindum of appeal, and holding that the plaintiffs aie not 
competent to maintain the suit, set aside the decree of the lower 
Court and dismiss the suit with costs in both Courts. 

Appeal decreed. 

^Before Mr J'usiice Bmierji 

THAKCR EAM (Decbec uoiBEB) ® KAIWAIiC EAM {Jvdomekt-debtor) » 
:E!scmhon of decree-Ztni/aHoa-Acl No XV of im~(Ind%an Lmifa- 

Uon Act), 8 Ji r. Art 179 [i)--ApphcaUou to take some step i,i a%d of 

evcciitbon ^Bayment of process fee^ 

The meie payment of process fee foi the issue of notice for the purpose of 
on in<iniry under s 2S? of the Code of Civil Procedaie, oi the payment of costs 
lor the issno of a proclamation of sale, nnaecompanied by any application, 
vill not opeiato to give a fiesh staiting point for limitation withm the 
meaning of art. 179 (4) of the second schedule to the Indian limitation Act, 
1877, Nar Sahat v Sham Lai (1) and Luarkanath Appap v Aitandrao 
SamcT^nira (2) followed. Larmha Nand v. Sariishmata Nand (3) dis- 
tingaishod. Sad&a Lrosad Smgh v. Snndar Lull (4) dissented fiom. 

f Second Appeal No 772 of 1899, from a d.oree of MunshiluWBchai., 
Adoitionsl Snhordinate Judge of Chiizipur, dated the 23rd June 1899, 
Chaudhri Saiyid Abdul Husam, Mansif of Ghazipni, dated 


ftfril 1899 . — «ua«pn: 

(3) Notes.rl883, p. 217. 

Mm„ m. V) (isssf I. hd , 9 Cain , bli 

t. Mlj''. i, ( * , * 
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J.^-Tliis appeal arises out of tlie cxocuiion of a 
(locrce passed under section 88 of tLc Transfer of Property Aet 
on tlie 19ih November, 1890. An order absolute was made 
under section 89 on tbe iltli September, 1891. Tlio appli- 
cation for execution was presented on the 29t!i Novemb-^r, 1S95» 
The present application was made on the 7th December, 1898. 
The question is, whether the application last mentioned was 
within time. The lower appellate Court has held tliat it was 
barred by limitation, and it is contended that this decision is in« 
correct. The learned vakil for the uppellinfc relics on the fact 
that OB the 24th December 1895, process fee was deposited for the 
issue of a notice for the purpose of an inquiry un ier section 287 
of the Code, and also upon the fact that on the 8th July 1896, 
costs for the issue of a proclamation of sale wore deposited. He 
oontendb that limitation should he computed from these dates, 
and that as the present appliv.atiou was made within thi^ee years 
from both of these dates, it was not tim 3 -barred. 

Under cl. 4 of art. 179 of the second sclielule to the Indian 
Limitation Act, 1877, the thr^e years’ limitation must be com- 
puted from the date of applying in accordance with law for 
execution «of the decree, or to take some step in aid of oxecutiom 
It is clear that under that article a fresh start for the computation 
of limitation is allowed, not from the date of taking a step in aid 
of execution, but from the date of applying to take some step in 
aid of execution. The record of this case shows that no appli- 
cation, either oral or in writing, was made when the deposit of 
process fee and of costs of sale was made on the 24th December 
1895, and the 8th July, 1896. The mere fact of the making of 
the deposit cannot amount to the making of an application within 
the moaning of art. 179 (4). The learned vakil for the appellant 
relies on tie ruling of this Court in Barmlut Nand v. SaT¥sh-^ 
wara Mand (1), In that case what the learned Judges said was 
, {3} Weclly Hotes, 1883, p Z17, 


800 



iNBiAIir I^\y REPORTS, [v 

that "thedeeree-holclor applied within the period of 
for steps to be taken in execution wlien he deposited the 
fees for notices and advcitisemeuts of sale.’’ Prom thii 
It seems that some application was made 
recent case of Ear Sahai v. Sham “ 
payment into Court of postage for the 
record fonvarded to another Court in a 
a decree for execution had been oidere< 

Code of Ci\il Procedure did not amou: 

Coiirt to take a step in aif] 


iimitafiop 
necessary 

statemeiit 

in that ca«e. In the 
Lai (1), it was held that 
-~J purpose of getting a 
case where the transfer of 
d under section 223 of the 
at to an application to tlie 
In Ltwurkanath ■Appaji 
^ (2), it was held that the mere 
service of notice was not an applica- 
k 1 <9, cl, (4), which could save the 
e ease of Madha Prosad Sinqk y 
favonr of the appel- 
;e8 overlooked 
an application 
operation of 
ken in aid of 

a unabTe to 

Case the decree- 
step in aid of 

or execution, that application was time-) 
must fail : it is dismissed with costs. 

>bserve that the lower appellate Court was 
It notice under section 248 v 
1895. If that date had be 
might have been within t ' 

-r the issue of notice was made 
he notice was actually issued 
he present application 
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oubt an aiiMioiity in 
> that case the learned Judg, 

) of art. 179 there must be ; 
sedition in order to «ave the 
mre fact of a step being tak- 
tbat effect. I am therefore 
■ mentioned. As in tins 
>r execution or to tike a 
years befc 


wrong in 
on the 24th 
the present 
time ; but, as a matter of fact, 
-J on the 30th November 
on the second Ilecember, 
was made beyond three years 


■AfpeaZ dismissed, 

I L. B , 20 Bom., 179. 
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Before Htp^TusHee Banerji mti Mr Jushee 

NAKKU EAM {Plaxnm^f) ® THE INDIAN MIDLAND KAIWAY 
COAIPANT (Defukdakt) ^ 

Act Wo IWof IB^O (Tndtmi Ma%lma^s Act), secUom 72, ^b---Act Wo IX of 

1872 (Indtmi Contract Act), nect%om 151, 152, IBi-Contracf-^Bailment 

-- Liahiltf^ of bailee — Burden of f roof — SmUoay Company, 

Wliere goods aie delivered to a lailway company foi cairiage not ‘‘at 
owner's risk , " and such goods are lost or destroyed while in the custody of the 
company, it is not for the owner stung foi compensation foi snth loss or des- 
truction to prove negligence on the part of the company, but, when the owner 
has proved delivery to the company, it is for the company to piovc that they 
have exercised the care required by the Indian Contiact Act, 1872, of bailees 
foi hiie* 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit Sundar Lai for the appellant. 

The respondent was not represented. 

Bakeeji and Aikman, JJ. — The facts which gave rise to the 
snit were these. The plaintiff’s agent consigned to the defendant 
company 30 bales of cotton for conveyance to Bakhtiarpur, 
a station on the East Indian Eailway. Twenty-eight of the o 
bales were loaded in a wagon on the 3rd January 1S9P, and 
the w’agon was attached to a mixed train which left the Kinii 
station on the same day a little after 4 p. m. After the train 
had been in motion about 40 minutes, it vas discovered that 
the wagon contaniing the cotton bales was on fire. It n, admit- 
ted that all the cotton loaded in that wagon was destroyed. In 
the present suit the jilaintiff* claims d. mages for the loss sustained 
by him in consequence of the destruction of the cotton. The 
defendant company did not dispute the amount claimed, but they 
claimed exemption from liability on thiee grounds: (1) that the 
plaintiff at the time of despatch elected to pay the owner’s risk 
rate, (2) that the fire was the result of spontaneous combustion, 
and (3) that the fire was not the resuk of any negligence on the 
part of the company or its servants. On the first point the Court 
of first instance found against the defendant company, and that 
finding was never questioned. It must therefore be taken that 
the goods so far as they were to be conv eyed over the line of 

^ Secoud Appeii No 857 of 1897 fiom a a ^ 

dudge of Banda, dated the lOtli August 1897, conhiminsr a dt or 
Sanwal &mgh, Subt^i^mafce »Tudge of Bandi, dated tho litlfnay 1897, ^ ^ 
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_ jJ'^^Jf^^^'Jant company-werenotattheriskoftheo^^^^^^ The 
Courjs below have, however, dismissed the chum, holdin<. thit 
tie defendant company was not liable. The lower mnol! f 

tt”rf''T "/“P'”'™ '™ f” tta phinliiTfo p;„vo h'.i 

he defendant company was gmlfy of negligence in respect of the 
bales of cotton consigned to it. The le.rned Judie «avs- 
ihepirty damnified has no cause of action unless he n 
negligence : such an allegation must not be a general swe1r< 
one, but must bo such as to give notioo to the defendants o/the 
case they will have to meet.” The learned Judge further adds 
Clearly a plamtifif must affirm some specific act of re^t 
or suggest some such act : thus it was open to t!ie plaintiff - 
lant m the piesent case to assert in his plaint tlmi he believTth" 
fire to have been caused either by sparks from the engine "or t^ 
have been caused by some fire left carelesslv in tl « ^ 

the beta w«, loedeJ i.,„ it, „■ “ T“ 

Mgtgrf in lending.- Being „f ,J, the tamd 

0 d that the plaintiff hod not proved that the dofenimt com.” 
vere giiilly of any act of nigligonoe, and afUrmed the d-cree' dL^ 

f isoo ,? " ' r*" =“"■»” nI a 

of 1890 the responsibility of a railway administration f-t (ho I 
or (taion of goods delivered to it to be carried by ^> 7 
18, subject to the other provision of the Act th'>t nf \ -r ^ 
nude, section, 151, 162 and 161 of the IndL L, . . 
Section 7G of the Act provides that in any suit atrainst 
^ministration for compensation for loss or dostrnction of'" T 
delivered to it for carriage, it shall not be nn ^ 

plaintiff to prove how the lo-s or destruch'on tZ 

passages quoted from the learned Judge’s jud<.ment shZt It 
overlooked the important provisions Sf sect fon ^6 t 
not on the plaintiff, but on the railway conZv ;i / 
establishing the circnmstances which, under sections 1^1 
of the Indian Contract Act, would mvonerate the bSeT from 
liability. It was sufficient for the nk;nt;i?> t ^ 

to the railway company and the fact timtTc goods" we^ 

^ Those facts 

ca^, ft was for the com^pany fo^ establi& 

HI ^ 



vail. XXII.] ALLAHABAD SEBIES. g63 

fho cireuiB^tanees which would entitle them to be relieved from 
liability. This the defendant company in this ca«?e failed to 
do. The Court of first instance says in its judgment that the fire 
must have been the result of spontaneous combustion. There is 
not a particle of evidence to «^liow that this was so, and no such 
conclusion can be di’awn from the evidence on tlie re ord. We 
may accept the evidence that tlie fire did not originate from a 
spark fiom the engine ; but that alone does not lead to the con- 
clusion that there was no other cause for the bales catching fire 
except the theory of spontaneous combustion. It appears from 
the note which the locomotive foreman recorded on the driver^s 
report of the 25th January 1896, that, in his opinion, the wagon 
was on fire before it left f^irwi station. ^Ve may mention that 
the locomotive foreman happened to be travelling by the train to 
which the wagon was attached. If this was so, it was for the 
company to prove that the possibilities indicated by the learned 
Judge in his Judgment as to the origin of the fire, namely, that of 
some fire having been left carelessly in the wagon before the 
bales were loaded inio it, or of some peison smoking whilst 
loading, did not exist, or that precautions were taken to prevent 
the originating of the fire in any of the wayo indicated. It is true 
that the learned Judge in Lis judgment says that upon the evi- 
dence on the record the lower Court’s finding that the fire was duo 
to spontaneous combustion and that the corap my ^s servants had 
not been guilty of negligence, was sound and proper/^ We may 
observe that this opinion as to the absence of negligence on the 
part of the defendant compiny and their servants is based on the 
erroneous view which the learned Judge entertained as to the 
burden of proof. We may further observe that the finding, to 
which we have referred above, is based on no evidence whatever 
on the record. The learned advocate for the appellant asked our 
leave to contend that there was no evidence whatever to justify 
the finding as to the fire being due to spontaneous combustion or 
as to the absence of negligence on the part of the defendants. 
We granted him the leave asked for, and we have gone carefully 
through the evidence. After having heard that evidence we can 
iiB hesitatingly say that there is no evidence to snpport the con- 
clusion of the C/ofirts below. The plaintiff was therefore 


Natou 

Kaic 

«> 

Thsi 

Inwan 

MiMAxn 

RaIIiWAY 

CoMrAxr. 



HAjrKtr 

Bam: 


The 

Ikbian 

Mihlanb 

Eailway 

^'OMPANy. 


Appeal decreed, 


Chief JuHiee, 

__ H1MA>,CHAL SINGH (Jtogmkhi-dbbtob) «. 
^ ^ hoi.dee,)» 

of Tf ards-^Coniraci entered 
property toa, under the charge of the Court 
Section 205B of Act No. XIX of 1873 does i 

ZTt r'”'* ^-eiirr: 

Wards. Such property cannot at any 
obtained on a contract entered into bj 
pro^rty was under the superintendent 
The facts of this case suffici 
of the Court. 

Babu Jogindro Nath 
Chavdar M%herj%) and Munshi 
Mimshi Qobind Prasad 
Knox, Acting C. 
the iearued Subordinate - Jadgt 
whether his attention ■ 

Act No. XIX of 1873. It 

which this decree issued 
judgment-debtor while his 
of the Court of Wards, 
before the learned vakil ft 
by him. We take it there 
s [;^#e entered into at a tim 

V < 


and Mr. Justice Stair. 
JHAMMAN LAL CHbcbbb- 

■^ot), section 2Q5B— Court 

*»ro Ig disqualified proprietor u>kUst Us 
of Wards, 

not cease to have effect when 
custody of the Court of 
a^ken in execution of a decree 

f the Court at a time when his 
?ourfe. 

ttcientlv appear from the jiidgmeat 

Ohaudhri (for whom Babu Saiya 

for the appellant, 
lor the respondent. 

J.,_.nd Elam, J._The order peesed by 
:e IS wrong. We do not know 
was_orwasnot drawn to section 205B of 
' °°°t°“ded that the contracts oat of 

were contracts entered into by the 
property was under the superini6nd«„c„ 
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frustrate^ the object of the law by leading money to wards of 
Court, they have themselves to thank if they find that their 
money has been thrown away. Property while under the super- 
intendence of the Court of Wards cannot, without the sanction of 
the Court, be in any way charged, nor can such property be taken 
in execution of a decree made in respect of contracts entered into 
by a ward of the Court while his property is under such super- 
intendence. The contention that the restriction only remains in 
force so long as the property is under superintendence and is 
immediately removed "the moment the superintendence ceases is 
not warranted by law. 

To pnt it more clearly. Section 205B of Act No. XIX of 
187o in clear terras provides tliat no property which has been 
under the superintendence of the Court of Wards shall be liable 
to be taken in execution of a decree made in respect of any con- 
tract which was entered into by a disqualified person during the 
time while his property was under such superintendence. To 
limit the operation of the section to the exact moment when the 
property is released from the superintendence of the Court of 
Wards would defeat the manifest object of the liegislature. That 
intention was that persons whose property was under the super- 
intendence of the Court should not be competent to create without 
the sanction of the Court any charge upon such property, and 
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AHOIHBB (DEBBlTDAirTS) e. DIWAN sisalt a™ 

/Y 7 « OTHEES (PltllNTOTS),^ 

»» «e sj, ^ ^ '^^rectea against an ^nUHocutorg aldll 

f o^tenexWy against 

mteilocutoiy eider passed in the suit sf diieoted against an 

(1). followed. V. JSa,„ 2),„ ^^^5 

ItaT "^rf ; •*'> 

claimed could not be ioined ^ ^fendants that the two reliefs 
pnl Ike pkintifi to tkeit *.°°°? . 

to purmo ip ast spit. Op tke date a*..d . • 2.’’ 

eppear »d fte Coprt disp.iss«J tte spit as f “* 

«nee. Sobsequently the plaintiffs applied 7 
e»!t,apd thidrapplLta 

deetee Pltoatelj, passed ip their &vopr.’ Aelto thfS^’ “f ’ 
defendants appealed, both attaekipg the doojo2f !k ^ 
questioning the procedm-P nf *u \ir ^ ™®w<s and 

The appeal was l-aptild. Iho LtoZla 

the High Court • but rt; thereupon appealed to 

of the MppZ WbLZ"'’Z 2'f ““Jf “« 

applioaSop. •“* “ ao pWptiffs. 

Pandit Sundar Lai and Pandif M-y^t ■ t i i> ■, 

Mr. W. K. Porter and T 5 i, o ^ for the appellants, 
respondents. Ohandar Banerji for the 

Banebji and Autmaw tt Ttr 

Piustbo dismissed, apd the pLlim' that this appeal 

Porterptpstprev;" v L. 

Copitoftat°Ltaoe''ferSr°mZ ^ f 

ly set aside, and the case hpard ’ ^ Was subsequent- 

in favour of the plaintiffs An a^ ® “ents, and a decree made 
— An appeal prefer red from that decree 


JBifofe Mr, Justice Saner ji and Mr Justice Ai^man,^ 

JAPBI BEG-AM (Opposihh paepy) tj. SAIEA BIBI (PBpmouEE). 
MstSCution oy decree-^ Civil Procedure Codej section 2 tZi 3 !^ 8 uocess%ve deat%% 
of ^udfffnent^dehior and his legal representative^^JS/Cnecution against 
legal representative of the legal representative, 

T3ie judgment-debtor nnder a simple money decree died before execution was 
tajken out against Mm. Execution of tbe decree was sought against his legal 
representative, into whose hands it was found that certain of the assets of the 
deceased judgment-debtor had come ; but before anything was recovered the 
legal representative, in turn, died. Meld, that the decree-holder was entitled to 
execute his decree against the legal representative of the legal representative to 
the extent of any assets of the original judgment-debtor which might have come 
into her possession. 

In this ease one Jafri Begam obtained a decree against Ezid 
Bakhsh in 1890. The decree was for Es. 2,587. The judgment- 
debtor Ezid Bakhsh was a pensioned Government servant. He 
died before the whole of the decretal amount was realized. At 
his death there was a sum of Es. 1,700 odd in deposit at the 

^ Second Appeal Ho. 4S of 1898i from a decree of B. Lindsay, Esq , District 
Judge of Jaunpur, dated the 18th November 1897, reversing an order of Eai 
mitta Prasad, Subordinate Judge of Jaunpur, dated the 8th May 1897, 

• . (1) (10015} I L. E., 18 All, 19. 
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was dismissed by the lower appellate CoErt. The defendants 
have appealed to this Court, and the only ground upon which 
their appeal is based is that the dismissal of the suit was impro- 
perly set aside by the Court of first instance. No objection 
has been taken to the decree of the lower appellate Court as re- 
gards the merits of the case. 

This case is clearly governed by the concluding remarks in the 
judgment of this Court in Skeo Nath Singh v. Bam Din Smgh (1) 
at p. 22, It was there said that section 591 contemplates two 
things; there being a regular appeal about something elso; and in 
^that appeal the insertion of a ground of objection under section 
691.’^ It is conceded that in this case there is no appeal about 
anything else, Tbe objections taken in the memorandum of appeal 
relate only to the order setting aside the dismissal of the suit. 

Following the ruling referred to above, we sustain the objec- 
tion urged on behalf of the respondents and dismiss this appeal 
with costs* 

Appeal dismiesed. 
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Jabalpur tmsurj arrears of pension which had not been drawn 
by E^id Babhsh. Execution of the decree was then sought 
against Muhammad Ibrahim, son of Ezid Bakhsh. He contested 
tk6aj,pl.oal.™,nr8i„gtha.J.f.iEeg.m% decree leieg held it 
e toehmeet by him wm not capable of esccatien, .„d further 

n ttat- d ^ ■* “S0i.it a, he M 

not realized any portion of the estate of his deceased father It 

was ruled that the decree was capable of execution, but 'that 

Ibrahim was not liable in his own person or property for the 

amount due under the decree. Before any furihefsteps were 
taken by the decree-holders Ibrahim died. It is admitted tha® 
previous to his death he had realized the Es. 1,700 odd from the ‘ 
Jbalpnr treasury. On the 26th February them was an applt 
w'rt of the decree against Musammat Saira 

others, that she could not be proceeded against as she was not the 
legal representative of the judgment-debtor. The Court of first 
mstooe (^Wimit. Judge of Jeuupu,) 

j!l Tt ° Mmammat Seta. Oa upp«,l 

Subordiuete Judge 

sucb uu apphclma WIB not mlhiu the purview of seotioa 284 of 
fte Code of ami Procedure, under whicb section it purpoited to 
^““““-'.bMer thereupon oppeoied to the 

Mvi STommoi Jlutain, for the .ppellsut, 

Mr. S. K O’Oomr, for the respondent. 

in hoidSiwr'I* r?' '““'““a wge 

le 'refi ll ““M *» 

Bibi. The appeUout oi^SJZZnT^toll 

one Ezid Bakhsh. Befni-^ fi, 

Bakhsh died, and after his deal be executed, Ezid 

Ibrahim, the son of Ezid Bakhsh onThV^^ against 

had appropriated and not d,dv 

B.bh.1 tol bj E«id 

S.ppxofpriateth6 amAi-iTnf j^-P' 11 f Ibrahim did in fact 

^eged to have been received and 
personally liable to th^i * 
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clecree-liolder to the extent of tho&e assets, under section 234 of 
the Code of Civil Procedure. Ibrahim, therefore, in substance, 

took the place of the original judgment-debtor to the extent of 
those as'^els, and to that extent becamoj to all intents and pur- 
poses, the judgment-debtor to the decree. On his death his legal 
representative booame liable to the extent of the assets appropri- 
ated by her, and the decree-holder was entitled to apply for 
execution against her. In this case it has been found that 
Ibrahim received Es, 1,716 payable to Ezid Bakhsh, the 
oiiginal judgment-debtor. To the extent of that amount he 
became personally liable, and the decree-holder is entitled to 
execute his deciee against the respondent, the legal representative 
of Ibrahim, for the realization of that amount. In this view the 
lower appellate Court eired in dismissing the application for 
execution, I do not deem it necessary to decide in this case the 
general question whether, in every instance when the legal repre- 
sentative of a deceased judgment-debtor dies before execution of 
the decree has been completely obtained, an application for 
execution may be made against the legal representative of such 
lepresentative. Having regard to the facts of this particular 
case, I am of opinion that the application of the decree-holder as 
against the respondent ought to have been enteitained, and that 
the Court below erred m dismissing it, I would allow the 
appeal with costs, set aside the order of the lower appellate Court 
with costs, and restore that of the Court of fiist instance, 

Aikmaw, J,— I agree. In my opinion the leained Subordi- 
nate Judge was right, and the learned District Judge took a 
wrong view of the provisions of section 234 of the Code of Civil 
Procedure, If the learned Judge’s view were the sound one, 
much injustice might result. Supposing a judgment-debtor dies 
leaving property amply sufficient to pay his debts, and this 
property passes to an only son, who is brought on the record as 
the legal representative of the judgment-debtor. Then, according 
to the District Judge, if that son died before execution can be 
completed, his legal representative could not be proceeded against, 
although the oiiginal debtor’s property might be in his hands. I 
do not think that.oould have been the intention of the law. We 
have been unable to find any case similar to the present one. It 
• 52 
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appears to rao, however, (bat when the son of the original 
judgment-debtor was brought on the record as his loga! rejir^son- 
tative, and when it was found tliat that son had in his hand 
money of the deceased which had not been duly disposed of, the 
wu, to all intents and purposes, became the judgment-debtor. 

i erefore, m my opinion, the legal representative of the son can 

under section 234 be proceeded against subject to the limitations 
therein set forth. I concur in the order proposed. 

is the CoouT.-The order of the Court is that this appeal 
IS allowed with costs, the order of the lower appellate Court set 
aside with co.ts, and that of the Court of first instance restored. - 

Appeal decreed. 
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ComtruHwn of the Indmn Bndenoe Act 187^ a, ^ 

admitted to contradict a recital of recewt of 'no 
Of sale-oral a^reemut. ^ ^ oo.s.deraUon a deed 

The Judicial Committee, approviug the deoisioo of the Hi^h Court 
tlie point, regard it as settled Iw that where there In « i j? ^ ^ 

lodgment hy recital in a deed of sale of Thrua^^ m 

considei-ation money, and its reoeiiit by the vendor it is o V Ti ’'" 
to prove that no consideration money was actually paid uotvvUh t " 
thing in section 92 of tho Indian idonce Ac "S. ' Srs^:tn d" 

i-trumentistoho eontrair 
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Appeal frota a decree {2nd June 1896) of the High Court 
S Subordinate Judge 


>1 


a) Xndar^it y. p,. 


VOL. XXII.] 


AliLAHABAl) SBEIES. 


Tlie respondent brought this suit on the 6lli December 1892 
againsc the nppollant and a co-defendant, Musammat Kesar Knar. 
The plaintiff obtained a decree in tiie High Court for Its. 33,133, 
being the balance, with interest, of the consideration mone 7 
the sale of half of his estate in laud, sold by the jdaintiff to the 
defendants by sale-deed dated the 18th Pebriiary 1888, in the 
proportion of six anna, to the defendant Sah Lai Chand, and 
two annas to the other. 

The niain question now related to the effect on this case of 
section 92 of the Indian Evidence Act, I of 1872, and to whether 
or not the High Court had admitted oral evidence of facts which, 
if.allowed, would have contradicted and varied, within the 
meaning of that section, the terms of a written instrument, the 
registered sale-deed. In that deed there was a recital that 
Indarjit had received the consideration Rs. 30,000. This pay- 
ment was stated to have been made by his receiving Es. 25,000 
handed over to him in cash before the Sub-Registrar, Es. 3,000 
by a set-off against a previous debt due by Indarjit to Lalehand, 
and Es. 2,000 by money paid to two vakils on his account. 

Section 92 of the Evidence Act enacts that when the terms of 
a contract in avriting have been proved no evidence of any oral 
agreement or statement shall bo admitted, as between the parties 
thereto, for the purpose of coni rad icting, varying, adding to, or 
sulitracting from, the written terms. 

That the eonsidferation agreed upon was Rs. 30,000 was 
common ground. The plaint alleged that to obtain an advance 
of money for the costs of a suit whereby Indarjit should obtain 
possession of his inheritance, then in the hands of strangers 
without title against him, he had executed the sale-deed of the 
18th Eebruary 18S8 j that the present defendants wore co-plaintiffs 
with him in his suit filed on the 2 1st Eebruary 1888; that a 
decree was made in their favour on the 10th December 1888 
upheld on appeal ra the 26tli May 1891 and possession obtained I 
that during the suil all the expenses were defrayed by the Kolhi 
of Sah Lai Chand, amounting to about Es. 2,000. Beyond that 
tlic plaintilF had received no consideration money. The terms 
in which the sa!e.decd acknowledged receipt appear in their 
Lordships’ judgment. 
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The defendants filed scpaiate answers, avening payment of 

- .heentas^, 0.e of , he iw, „Le, to 

tu TOntradichon of the deed 

fe, h of 

ct, whether there had been piyment, or whether there had been 

w,ft s!JTt rf 7 ’'°°''’/ left 

+h ^ understanding that the plaintiff at 

the end of the litigation about his inheritance, should rcco’ivo 

fcsurtTfWsk'^' 

The Subordinate Judge found that no part of the consi- * 

i»ani3er alleged m the reciul 

he deed of the ISlh February 1888. But he dhraieged the 
amt on the grouud that the plaintiff had not proved an .gree- 

ruTd,™ dTlT””' P""'’"*-”""'? be defened, 

18^ ^ eP ledarjil’s suit of 

proved. ™ 

tta J “I »"« Aiir- 

siis. JJ.\, a reported at length in I. L. K., 18 All., 108. They 

ratmanded the a, it to the lower Court for the deternaination lf 

he mount of the dfabursements by the defendants on behalf of 

ily 18M O t “« 2611. 

of fbe ? ■■ , wT™ °™'‘ 6«™»3 fa favour 

heen J’ ^ ^ 5,lo3-5-0 interest, the amount disbursed havinc- 

Lplltlfftr/ disputed) the Es. 2,000 alleged 

tne plaintiff to have been spent on tho suit ^ ^ 

The de«a„t sah Lai Ohand alone Ippealed. 

of ?'■ appellant, argued as to the one, lion 

deed that anel ‘.‘™ ™*'““ “oe «vMenee<l by the sale- 
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suit had been rightly dismissed by the first Court, and tlut 
judgment should be restored. 

Mr. Herbert Gowell, for the respondent, contended that the 
evidence admitted in this suit -ftas not in variation, or contiadie- 
tion, of the teims of an agreement in writing. The admission of 
evidence to contradict the misrecital of a tact, such as paj ment 
of the consideration for a sale in a sale-deed, was not witlun the 
rule enacted in section 92. On the contrary it bad been clearly 
established as law that a recital of the payment of the considera- 
^ tion, contrary to fact, was not conclusively binding, but could bo 
contradicted by proof of the actual transaction that had taken 
place. He referred to Huhumchand v. Hiralal (1); Lala 
Hinxmat Sethai Singh v. Llewhellen (2). As showing that the 
Evidence Act provided for the reception of such evidence, refer- 
ence was made to explanation 8, under section 91, relating to the 
pioof of facts ; and to explanations 1 and 2 under section 92, the 
first expressly referring to want, or failure, of consideration, and 
the second permitting proof of the existence of any separate oral 
agreement not inconsistent with the teims of the one contained in 
the wiitten instrument. 

Mr. G. E, A. Moss replied. 

Afterwards on the 24th March their Lordships’ judgment was 
delivered by Lord Dayey. 

In this case the respondent sued the apiiellaiit and another 
person for a sum of E,s. 33,133-5-3 alleged to be duo to the res- 
pondent as the balance of the consideration for a certain sale-deed 
dated 18th February 1888. 

The first Court dismissed the suit, but on appeal tho Higli 
Court of Allahabad, by its decree dated the 2nd of June 1896, 
leversed the decree of the Subordinate Judge and gave judgment 
for the respondent with costs. 

By the sale-deed in question, after recitals that the respondent 
became entitled on the death of his maternal grandmother to the 
estate ol his maternal giaudfather, Jiwa Earn, but strangers had 
had got possession of the estate, and the respQudent had not the 
Bocessar^ means of prosecuting a suit against tliem, and that ho 
had thei-efore s&14 a moiety of the property for Rs. 30,000, as to 

(1) (187G) L L. R., 3 Bom , 150. (2) (1885) 1. L. E , U Calo., 486, 


SAH LitL 
Chanb 


InBAIvJIT* 






V '" ''V- 


a 


i 


m 


I : 




-■ 










1900 

Smt Latj 
Chawd 

iNDAiaiT, 


IHI} WMAK hemeTi, [toe. XXI, 

- w;::; “ “ ' “r *” ^-‘• 

.■e^«co ,0 ..0 or:rx:::LT«r::::;7,?'; 

below, it was aoToof] f!in< fi , i . mai na cidulcd 

, ^'c-ndecs should insflintA o ,!„• • 
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the property decreed joint y lu'th hinrlmr'" 

‘.I^oir share. And thl ^onde t :g;oe?d^ 

-n of the suit he would L niahe any ^ 

to the subject-maftor of the claim, or withdinw the 1 • * 
the case settled by arbitration witliout the Z^JZ^Z!"' - 

ent wlTbTar ac^osTlf tTe*^ ™fevourabIe the Rospont 

consWoration and be responsible for «Pa7 the 

The consideration money of Rs. 30,000 was stated to I 
been received from the vendees in the foiiowing Lfmlm .-!! 

. in cash at time of registration , 25 MO 

By set-off against a previous debt due in 
I’csiiect of five rukkas „ 

... 2,000 


Total 


fcl iEBtace which WCBatacd bire H T'n '' 

Of May 1891. Tl.ov 2T , 26t]i 
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eonsiderafcioa was left witli the vondoes snbject to the condition jooo 
tint the vendees should boar half the costs of the proposed suit ^ gTiTLAs 
and defray the other half (s.e. the respondent’s share) out of the Ghakd 
consideration money, and after obtaining a decree in the fir&t or Inbaejit. 
the appellate Court pay the respondent the balance (il any). 

The respondent named the cxpiiy of the time allowed for an 
appeal to Her Maje^-ty on fho 15th January 1892 as the dale of 
accrual of cause of action. 

The appellant by his written statement denied the facts 
alleged by the respondent and pleaded that the claim was barred 
by time. 

Both Courts have agreed that no part of the consideration 
money was paid to or on account of the respondent, and their 
Lordships need not say more on that subject than that they agree 
with the finding. The Siiboidmate Judge, however, held that the 
respondent had not made out by evidence the agreement alleged 
by him and his suit must therefore fail. The High Court on the 
other hand hold that the respondent’s story was in accoi dance 
with the probabilities of the ease and w^as sufficiently proved by 
the evidence adduced by him. In this ease no question of limita- 
tion arises. 

The learned Judges ha\e very fully and carefully stated and 
commented on the evidence of the lespondent and his witnos..es. 

Their Lordships agroo with the conclusions of the learned Judges 
on tlie question of fact and with the reasons which they liave 
given for accepting the respondent’s story as true. 

The point which was chiefly pre-sed on their Lordships by 
the learned Counsel for the appellant was also raised in the High 
Court and considered by the learned Judges, vis. that no evidence 
should have been received of the agreement alleged by the 
respondent because it varied or oontradiefed the written contract, 
and was therefore inadmissible under section 92 of the Evidence 
Act. Their Lordships, agreeing with the High Court, regard it 
as settled law that, notwithstanding an admission in a sale-deed 
that the consideration has been received, it is open to tlie vendor 
to prove ^tbat no consideration has been actually paid. If it was 
not so facilities would be alforded for the grossest frauds. The 
Evidence Act does not say that no statement of fact in a written 
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may be contradictocl by oral evidence, but that H 
rms 0 le contracf may not bo varied^ &o. Tlie GonimM 
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Tlus objection therefore fails. ^ >^e3pondent. 
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exorcise of its discretion Pioeeduie, and the Court In the 

S 244, the rule of limitation applicable lill bT tlUT 
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Tlie piircliaser is a sfiraiigcr, and for some 11 years has been in 
undisturbed posses-'ion of the share. The Court below in a some- 
what vague manner has apparently treated this proceeding, not as 
a suit but as an appHoation under section 244. of the Code of Chdl 
Procedure, and following therein a decision of this Court in 
Jhammmi Lai v. Keiml Ram (1), in which a Bench of this 
Court approved of the ruling in the case Biry^ Mahata v. 
Sliyama Ghwn Khawas (2)^ decreed the claim of the plaintiffs. 
Mr. Gokul Prasad argues for the appellant that this proceeding 
having been treated by the Court below as a proceeding under 
section 244, the application of the plaintiff is barred by the 
operation of art, 178 of sch. ii of the Indian Limitation Act. If 
that article is applicable, it is clear that the three ycars^ limitation 
has long expired, Mr. Miijtaba for the respondents has suggested 
that no article of limitation is applicable to such an application as 
this. The case which he has cited to me is altogether of a diff- 
erent kind, and I see no treason to doubt the propriety of the 
application of art, 178, For this reason I allow the appeal, 
set aside the decrees of the Courts below, and dismiss the plaiutiff^s 
suit with costs, 

A^l^eal decreed* 
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Before Mr* Jusiiee BurHit and Mr. Justice Senderson* 
KAUNSILLA (I)ErBN3>ANT) tj. CHANDAB SEN 
Bmeution of decree — Sale in execution — 'Title of aucUon-furoliaser — Pur- 
cimser not hound to inquire into the validity of the order under which 
the sale taJees ^lace. 

Where nrider a decree upoa a mortgage the sale of certain property is 
orderedj and such property is sold at auction in pursuance of such order, and 
the sale is confirmed, the auction-purchaser takes a good title, even tliougli 
the decree was one which the Court ought not to have made. The purchaser at 
a sale under a decree is under no obligation to look behind the decree to see 
whether the decree has been rightly made. Matadin Kasodhan v. Kmim 
BCusmn (fi) distinguished. Betm MaMon v. Mam Kishen Sin^h (4) and 
Muhhoda Bmsi v. tSf-opal Olmnder Butia (5) referred to. 

* Becond Appeal No. 29 of 1898 from a decree of Babu Madbo Das, Subor- 
dinate Judge ot Bareilly, dated the 10th December 1897# reversing a decree of 
Pandit Bishambar Nath, M unsit of Aonla, Paridpur, dated the 19th April 1897. 


P- 219- (3) (1891) I. L. E„ 13 AIL. 432. 

(2) (1805) I. L. IJ., 22 Calc., 483. (4) (1886) I. L. E„ 14 Calc,, 18. 

(5) (1899) I. L. E., 26 Cale„ 784. 
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The facts of this ease sufficiently appear from fho ?„ i 
of the Court. “o judgment 

Pandit Sundar Lai for the appellant. 

Tulshi Ro,« rpi ^ Diswas lu a particular niahal to 

• This mortgage was a simple mortcjao’e bni- it 

who may be described as Mulchand No. 1. ^ 

sold^tLiftw^?^ Raghnn'ath and Narain Das 

sold them two-third shares in the H] biswas (or U biswas) to 

coni;^; I :;r » ° v““ 

^1. tl. No. 1 ;so.:Led'r:ff:o 

Ram, who owned another 5 biswas in the same mabol i • 
a son Mulehand No. 2. Mulchand No. 2, who in 

of the 111 biswas and his 6 biswas, on the 3rd January 1887 
executed a mortgage purporting, as full owner to mnvi ^ 
entire 16| biswas to Musammat Kaunsilla and Bishan Lat^be 
ortgagees, Musammat Kaunsilla and Bishan Ia1 K ' i 
..i. upon fcin agoi„„MuIoh!: ’*L ,' 'X 
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Kaunsilla took nothing under her purchase. That case has 
no leferonce to a ^aJo which lias actually taken place and been 
coniirmecl; as in tlio case before ns. It merely deals with the 
right of the mortgagee who has not made piior or subsequent 
mortgagees parties to his suit to bring the propoity to sale. That 
case, in our opinion, therefore, has no application to the circum- 
stances of the present case. It has been contended that K.iuusilla 
and Bishan Chand being sub-equent mortgagees in respect to the 
one-third share of Mulchand No. 1 wore not entitled to bring the 
mortgaged property to sale under the decree which they obtained 
" in their suit. But, as a matter of fact, the property has been sold 
under that decree, and the sale has been confirmed and posses- 
sion given. It is not necessary, as has been held by the Privy 
Council, for an intending purchaser at a sale under a decree to 
go behind the decree, to see whether the decree has been rightly 
made. In Jiezva Mahton v. Bam Ktshen Singh (1) their Lord- 
ships of the Privy Council say :~''To hold that a purchaser at a 
“sale in execution is bound to inquire into such matters would 
“ throw a gieat impediment in the way of purchasers under execu- 
“ tions. It the Court has juiisdiction, a purchaser is no moie 
“ bound to inquire into the correctness of an order for execution 
“ than he is as to the correctness of the judgment upon which the 
“ execution issues.” There «eems to be no real distiuction between 
a sale which takes place under a decree which directs a sale, as in 
the ease of a mortgage, and a sale in execution held under an 
order made after a decree for money. See Mukhoda Dasi v. 
Oopal Ohander Dutta (2). We have also been referred to two 
ca-es, one Hargu Lai Singh v. Gobind Ra% (B) and the other 
an unreported case in Second Appeal No. 63 f of 1897 recently 
decided by a Bench of this Courc. Neither of these eases deals 
with the case of a sale which has actually taken place, and they 
arc therefore not in point. The plaintiff in this case is the 
representative of the moifigagor, and we are unable to see how, 
under the circumstances of this case, he can be entitled to get 
possession without redeeming an admittedly existing lien on The 
property held by the defendants. 

(1) (1880) L IS Jl., 14 Cttle , 18. (2) (1809) I L. B , 20 Calo, 734 

13 

(8) (1897) I. L. E, 19 AIL, 541. ' 
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We therefore allow the appeal, set aside tiie judgment of tli 

low .palate Cp,. a„d u,,. otuTp? st 

instauco, dismissing the claim with costs in all Courts. 

Appeal decreed. 
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they were entitled to file an appeal under the i dAinung that 

—a... TP. c„„, .pCr.~J.rsT' 

application under section 372 of the Code of C’ u i. as an 

tb.. „ .pp„, f J L ta., “• 

Indo Mah V. Baga Frasad (1) followed. ^ 

of ^Catt «■» 

B-^hn Jogindro Nath Ohaudhri (for whom Mun.hi C.; • 

Lai) for the respondent. Aunsin (xuloan 

Buekitt and IIexdeeson, JJ.— This is on 7 /• 
decree of the District Judge of Meerut whiol “ 

the appeal before him to be dismissed’ rpjf" '^^^eois 
which in a pending suit the present appelIanL““" 7' 

interest of one Dalip; they made ih,-= purchased the 

to. the assigpoea bropgbl on a, ,tord .Td'liir 

ex parte on the 13 th July The 1 ' ^ ^ decided 

^ I,L.E.,19A1I.,U2, ^ 
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memorandum claimed distinctly that they were entitled to file an 1900 

appeal under the circumstances set forth in their memorandum. ^ 

This application was •supported by the assignor who disclaimed all 
interest in the subject of the suit. The District Judge treated 
the application for leave to appeal as if it were an application 
properly made under section 372 of the Code of Civil Procedure, 
and adopted the procedure prescribed by that section. Eventu- 
ally the District Judge in his final order, after setting forth the 
facts, records that these appellants applied to be allowed to appeal 
under no section whatever. And because they had taken no 
steps to have their names enteied (apparently before decree was 
passed) the learned Judge held they have no locus standi now/^ 

Plaving come to cliis conclusion the District Judge diomi^sed the 
appeal. This order is evidently a clerical blunder, and what the 
learned Judge meant no doubt was that the application for leave 
to appeal was rejected. 

In our opinion the District Judge was wrong in lefusing the 
application* Section 372 clearly does apply lo such a case. The 
assignment here was an assignment which took place pending the 
suit, in the sense in which the word suit has been interpreted in 
many cases in the Privy CounoiL There was a suit pending 
when the assignment took place, and that being so, we think 
section 872 is applicable, even though no application to have the 
assignees brought on the record was made till after the decree. 

It is then contended that no appeal lies. Clearly section 688 
does not give an appeal, as tl e appeal given by that section is an 
appeal against an order disallowing objections raised under sec- 
tion 372. Here objections were raised and they were allowed ; 
consequently sub-section 21 does not apply. But it was hold iu 
the case oilndo Mali v* Gaya Prasad ( 1 ) in which an application 
to be brought on the record under section 372 had been refused, 
that the order rejecting tiie application was an adjudication on 
the representative right claimed by the applicant, and therefore 
amounted to a decree as that word is defined in section 2 ol the 
Code. Applying that case, it appears to us that an appeal does lie 
to us, and we are of opinion that that appeal should be allowed. 

The fiicts* are perfectly clear. There can be no doubt that the 

(1) (mm) L L, B., 19 AIL, 143. 
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as=.ignment did take place, and, as wo held above, the aBnHp.,<; 
to have the assignees brought on the record was made* ^«Ld 
perly made, under section 372 of the Code. ’ ' ^ ^ 

We tlierefore set aside timt which wo conceive fo h. ti 
oi the Court below, i.e. the dismiss il of the o, n ! ^ 
to be brought on the record. We direct th\f tl'"' 
now brought on the record, and wHlmd ti e 
Court of the District Judge with orders to dc 
— dum of appeal d^Sed the 

.honld not be admitted; and if admitted, to hear and’detU 1,'' 

appeal accurdiog to law. Coqtq nf i 

event. oi this appeal will follo^^ ||j^ 
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had beon transferred to them or their predeoc'^Jsbrs in title hy 
Eiikmin Knnwarj the widow of Balu Singh, Balii Singh died 
in 1866, and Riikmin Kimwar died in 1890. It ap 2 >oars that in 
1865 some of the brothers and nephews of Balu Singh brought 
a suit claiming as reversioners to set aside certain alienations, 
including" the alienations now the subject of the present suit, on the 
ground that they were not made for legal necessity. This suit 
was heal’d by the Munsif of Gorakhpur. He decided as to a 
portion of the claim that the alienations were invalid. A s to the 
alienations now the subject of this suit, he found that they were 
good, and this decision was upheld in appeal. In the present 
ease the decision of the Munsif in the suit to which we have 
referred was relied on as being res judicata on the question 
whether the alienations were good or bad. It has been held by a 
Full Bench of this Court in Bkagwania v. Sukhi (1) that where 
there are several reversioners entitled successively under the Hindu 
law to an estate held by a Hindu widow, no one of such rever- 
sioners can *be lield to claim through or derive his title from 
another, even if that other happens to be hib father, but he derives 
his title from the Iasi full owner. Now in the present case 
the plaintiffs are the now reversioners of Balu Singh, being 
nephews of Balu Singh, other than the nephews who joined in 
the previous suit, and in our opinion they are not bound by the 
decision in the previous suit. In Jumoona Dassya Ghowdhrani 
V. Bamasoonderai Dassya Ghowdhrani (2) their Lordships of 
the Privy Council doubted whether a decree in favour of an 
adoption passed in a suit by a reversioner to set aside the adoption 
is binding on any reversioner except the plaintiff, and whether a 
decision in such a suit adverse to the adoption would bind the 
adoptive son as between himself and any other than the plaintiff*. 
In a later case, Isri Dut Koer v. Mmammat Eamhutti 
Eoerain (8), their Lordships expressed a strong opinion that such 
a decision would not be binding as res judicata in the case of a 
new reversioner. Having regai^d to these expressions of opinion 
by their Lordships of the Privy Council and to the decision of 
the Full Bench of this Court, we are of opinion that the Judge 

(1) (1809) L L.X 20 Ain, as. (0) (187e) L. B. S I. A., 72. 

(a) (1888) L, B., 10 1. A., 150. . 
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Appeal decreed and cause remanded. 
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son in possession claiming a dLaration ‘ho per- 
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IVroJ of section 7 of the Conl j! a . ’ 
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of the CoS sufficiently appear from the judgment 
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him to be restored to possession. The pLiiutiff thereupon brought 
the present suit on the allegation that Miran Sakka, whose rights 
he had purohaied at auction, wxs the owner of tlie prope”ty in 
question, and that he the plaintiff was consequently entitled to 
the possession of it. He prayed that his light to the property 
should be declared, and that posse'ision should be restored to him. 
He also included in his pra-^er for relief .i piayer to liave the 
order under section 335 set aside. Ho valued the relief sought 
by him at Es 62, but paid a Court-fee of E-,. 10 as in a suit for 
a dec'laratory decree only. The defendant objected to the amount 
'of the Court- foe paid as insufficient. That objection was over- 
ruled by the Court of firot instance v/bich, liowever, dismissed 
tlie suit on the merits. The plaintiff appealed and paid on his 
memorandum of appeal a Court-fee of Es. 10. The ufficor of the 
Comt reported that the memorandum of appeal and the plaint 
wore insufficiently st imped, and on that report the learned Dis- 
trict Judge made the following older .■—•''Appellant to make good 
"the deficiency in both Courts uithin four days or show cause.” 
Tlie learned Subordinate Judge, who decided tlie appeal in this 
case, says in his judgment that the appellant neither paid the 
required amount nor showed any causo. But this statemeut is 
clearly wrong. It appears that within the time allowed by tbe 
Comt the aiipellant’s pleader appeared to sliowoause, and did show 
c.iuse apparently to the satisfa^iou of the District Judge, because 
we find that on tbe I6th July 1897, the District Jud^ ordered 
the appeal to be admitted subject to any objection as to Court- 
fees that might bo raised at the hearing. At the hearing the 
objection was renewed on behalf of the respondents. The learned 
Jndgoof the Dower Appellate Court, without assigning any reasons 
for his opinion, held that the amount of Court-fees was insnfficiout, 
and thereupon dismissed the appeal. Even if it be assumed that 
the Court-fees paid ou the plaint and the memorandum of appeal 
woie iusufficicnt, the Comd was wi’ong in dismissing the appeal 
without giving the appellant an opportunity to make good the 
deficiency. Further, we are of opinion that there w.as no defi- 
ciency of Court-fee on the plaint in this case or on the memoran- 
dum of appeal. ^ If the suit be treated as a suit for a declaration 
of the plaintift’s liight to present possession of the property within 
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claim sought not only a declaration of right but possession al 
there woe „ prayer for a deel.rotory decree oud ooneequen i J 
rdief and thereta the Court-fee was payable under clause ly 
Co; of section 7 of the Court Foes Act. In any aspect of tK 
0 ,™ the amount of Court-fee paid was suffloiont or more than 
euffimont. B e fact of tl.. plaintiff asking for a deo!ar"tU of 
us title and also to have the order iiassed under section 
as,d. was not asking f„r eeveral declaration, or Xft no ' 1 

as the order sought to be set aside negatived h . 1 ,1 ^ 
effect of the declaration of his ri»l„ An, , ■!’ 

setfing aside of that order, We’think that 
Judge was wrong in dismi^ing .h, appeal, Wo set t d S 
decree and remand tl,e case under seetL. 662 of The ol p 
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Appeal decreed and cause remanded. 
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e:ffect to aiise there must be a conflict of interest between the defendants and 
a judgment defining tlio leal rights and obligations of the defendants inter se. 
Without necessity a Judgment will not be res judicata amongst defend- 
ants, noi will it res judicata amongst them by meie lufeience from the 
fact that they have been collectively defeated in resisting a claim mide against 
them as a group, Ramchandra Narayan v. JSFarayan Mahade'c (1), Ahmad 
Ah v Najalat Khan (2), and Madtiam v. Kelu (3), followed K%shnath Sinyh 
V. Bisheshar 8%ngh (4) refeiied to 

Section S44 of the Code of Civil Pioceduie does not^ unless the decree 
itself pioceeds on a ground common to all the defendants, enable an appellate 
Court to decide, Upon a ground which it consideis to be common to ail the 
defendants, an appeal preferred by some only of such defendants and to revei se 
the decree of the Comt below in favour of all the defendants, Kuran Mai 
V. Krmt 8%ngh (5) lefeiied to 

The facts of this case sufficiently appear from the judgment of 
the Court, 

Pandit Sundar Lai, for the appellants. 

Babu Jogindro Nath Ghaudhri (for whom Babu Satish Chan- 
dar Banerji) for the respondents. 

HenbbrsoHj J.— “In 1870 one Sheo Singh died leaving a 
widow, Musammat Golab, and two grandsons, by a deceased 
daughter, named Ganga and Jamna, In 1876 his widow died. 
It was alleged that Sheo Singh at the time of his death \\as 
possessed of a portion of a hoi^e in which he, and after him his 
widow, resided. ^ 

In 1877 his nephews, the sons of a deceased brother, instituted 
a suit in which they alleged thac they had been joint with Shoo 
Singh and claimed to eject Chajju, the appellant before us, from 
the poition of the house said to have been Sheo SiughS. Chajju 
was the brother of Musammat Golab, and the plaintiffs in that 
suit, while admitting that he was in possession, averred that he had 
merely been allowed out of grace by Sheo Singh and Musammat 
Golab to live in the hou^e. 

Chajjii, in Jiis written statement, in the first place, pleaded that 
the plaintiffs had no right to sue, as the two grandsons, and not 
the plaintiffs, were the heirs of Sheo Singh. He furiher pleaded 
that the property in suit was his ancestral property, and that it had 
been in the possession of himself and his predecessors in title for 
upwards of a hundred years. 

(l) riSSbl ?. Ji, R , 11 Bom., 316. (3) (1893) I. L. B., 16 Mad., 204 

(3) (l896) I. L, E., 18 All., 65. (4) Weekly Hotes, 1891, p. 84 

(6) (1897) L1/.R.,20AU,^. 
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Upon that ^vritten statcmont being filed Gmioi^nrl T 

U) thit they, and not the plaint.fi, , ^,ore entitled to the prooenv 
m_su.t as ti.e heirs of bl.co Singh, as Sl.eo Singh had neL7h 
joint with the plai-itifis; and (2) that the propeity in suh hrl„^ !5 
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co-deteudant to obtain possession of the pioperly. 

Having regard to the niauuer in v\ hieh Cliaiiu nut fn,.„ , , 

acilnee and to tho fact that fie was the broZ'of nJl 
mother of his co-defendauts, it is difficult to avoid the ^ 
that he was really colluding with them to defeat the 

’ ^ claim to the property in suit ivas put forward f 

meet he plaintiffs’ case if the other ground should Ll 

The defendant Chajju being in possession, die only real and 

substantial issues were wheti.er the plaintiff had a LT 

than that of the defendants indif n , 1 , 
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and Jamna appealed, but, jiendino- the heir" < cleereci Gauga 
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belonged to Sheo Singli^ whose heirs they claimed to be. A des- 
cription of the portion of the house claimed "is given in tho 
prayer of their plaint. The plaint alleged that Chajju had 
continued to remain in permissive possession or occupation until 
a short time before the institution of tho suit^ when the plaintiffs 
called upon him to give up posse'-sion and he refused to do so. 

Chajju set up the defence that the property was his ancestral 
property and had been in his possession for more than 12 years 
adversely to the plaintiffs. 

In the lower Courts various issues were raisedj but not deter- 
"minedj as both Courts were of opinion that Chajju not having 
appealed against the decree of the 24th November 1877^ in the 
previous suitj was not bound by the decree of tho 20th May 1878, 
which, setting side that decree, dismissed the suit. They con- 
sidered that Chajju was still bound by the decree of the 24th 
November 1877, against which he had not appealed, and that 
as between Chajju and his co-defendants Ganga and Jamna, and 
through them the plaintiffs-respondents, the findings (1) that 
the property in suit belonged to Sheo Singh and not to Chajju, 
and (2) that Chajju had merely been in permissive possession 
were res adjudioata* The first Court accordingly made a decree 
dismissing the suit and the lower appellate Court confirmed that 
decree. 

In my opinion tho lower Gouits wore wrong in treating these 
as res adjwdicata* 

Wo were referred to a Full Bench decision of this Court in 
S. A. 830 of 1886, in which it was broadly laid down by Edge, 
C,J that there can be no res adjndicata as between co-defend- 
ants. For tlie purposes of that case it was unnecessary to lay 
down any principle in terms so very general. It was sufficient 
for the Court to have held that in the case before it the plea of 
res udjudicata was a bad plea, and I am not disposed to accept 
the bioad proposition laid, down by the Full Bench. Moreover, 
I find in a later case Bishnath Singh v. Bisheshar Smgh (1) 
Edge, CJ., admitted that in exceptional oases there might be 
rm adjndtaata between co-defendants. We are therefore not 
precluded by the Full Bench decision from considering the only 
(1) Weekly Kotos, 1891, p. 34« 
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that the property belonged to Sheo Singh, and no doubt it 1900 
involved the further finding that the claim set up by Chajju that cmajjv" 

I the property was his ancestral property failed, but the finding as 

to Chajju having been in pei missive pos'^ession 01 occupation was Sikoh. 
only necessary when the further question, namelv, whether Chajju, 
as alleged by him, had been in adverse possession for upwards of 
12 jears had to be considered. That question in a sense was only 
material when the plaintiffs^ title to the property had been ascer- 
tained, inasmuch as an answer in the affirmative to the question 
would have aflTorded a complete defence to the plaintiff^s suit. 

, «^Now the moment it appeared that the plaintiffs, and not Ganga 
and Jamna, were the heirs of Sheo Singh, and it was necessary to 
go into Chajjids defence, Ganga and Jamna were no longer inter- 
ested in the adjudication of the issue whether the property was 
, Sheo Singh's or Chajju's, or whether the latter had or had not 

been in adverse possession for upwards of 12 years. The Munsif 
having come to the conclusion that Ganga and Jamna had no 
interest in the property in suit, I am unable to see how it was 
necessary to adjudicate upon the lights and interests of the defend- 
ants %nteT 86. I would therefore hold that the decree of the 
Munsif is no bar to Chajju, the defendant in the present case, 
pleading and being allowed to prove, that the property m suit is 
his ancestral property, and has been m his possession for upwards 
* of 12 years adversely to the plaintiffs-respondents. 

Apart from these considerations, it has also been contended 
that the decree of the Munsif of the 24th November 1877, in the 
former suit no longer exists, and doubtle-s as between the plaintiffs 
in that suit and the plaintiffs in the present suit it certainly does 
not exist, as the former and the predecessor in title of the latter 
were all parties to tiie decree which set it aside. 

Chajju did not appeal, but the appeal preferred by his co- 
defendants was based upon a ground common to all the defend- 
ants, namely, that assuming the property in suit to have been 
Sheo Singh's, the plaintiffs were not entitled to suoceed. The 
appeal prevailed upon that ground, a»d had Chajju joined in, 
or been made a party to, the appeal, it is impossible to conceive 
that the findingrf>f the appellate Court could have been otherwise 
than it was. The appellate Court finding that the plaintiffs had 
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said that the decree ne<»s»rilj, prl„° d f “ 

ground, namely, that the iwo,, \ ^ fiirtiier 

Ch.jju>,.,ela.medbyht Tlm^ ®',‘“ ““S’-’", “"ti "ol 

ft one whtch certainly ITnc. ' ‘r! ‘f ' ■ 

and I am therefore imhned to thtara.^l’,^; o#dor„„d.„„, 
of Civil Procedure was not arnii; M “i" tfte Code 

having regard to the first pie, of ciS.'a 

not easy to see how the appellate Conii i it is 

plaintiffs were not the heirs of S! e 

otherwise than dismiss the suit Th do 

culty, bnt it is not nl Lslrv L ^ * 

that I should decide the point as^ f judgment 

«wrr2r::ii2g’ . 

he put Ward a, ! " 
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In dealing irith tlie question of res adjudicata flio lower 
Courts, as I have already shown, have treated the decree of the 24th 
November, 1877, as res adjudicata, not only as to the property 
in suit being Sheo Singh’s, but as to the possession of flie defend- 
ant Chajju being permissive, and they have not allowed the ques- 
tion of adveise possession to be gone into They have held that 
that decree shows that the possession of Chajju was permissive, 
and inasmuch as they considered nothing had been proved to 
sliow that that possession had since become adverse, they held that 
this suit was not barred by limitation. 

Both Courts seem to have lost sight of the fact that in the 
former suit in 1877 Chajju in his written statement distinctly put 
forward an adverse claim to tlie propeity now" in nut, claiming 
It as his ancestral piopert%, and that Ganga and Jamna in their 
written statement stated that owing to an adverse claim made 
by Chajju they had been about to bring a suit against him 
for possession when the former suit was instituted. Both of 
these written statements have been put in evidence in the present 
case, and in the face of them it would be haid to say that 
Chajju’s possession, if it lias continued since 1877, was not adverse 
to Ganga and Jamna and to those who now claim through 
tliom. 

Undei these circumstances I would set aside the decree ap- 
pealed ag.iinst and remand the case to the first Court to try the 
case generally on its merits. 

BHEKin, J .—I concur. The appeal is allowed and the record 
is remanded under section o62 of the Code of Civil Procedure 
through the lower appellate Court to the Court of first instance 
to ba placed on the file of pending suits and decided according to 
law. The costs of the two lower Courts and of the appeal in this 
Court will abide the event 

Ap 2 )eal decreed and came remanded. 
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Uo» o/« d.,ree on o mortage aga^na the father aloL Be ''“" 

fed—Sniies«eni t econert/ hg the eom of part of the f 
-Remedg of mortgagee. ' ^ ^^o^fsaged grogertg 

A mortgagee Md a moitgage of loint x 

.10.A 

and having obtained a cicoreo,l,.o„gW the whole of theToift f , 

to sale and pm chased it liimsaf i x ^ family pioperty 

payment of Es. 59, satiafitd the moitgag! 

tbns satisfied, the sons bionght a suit for rocoveiy of their Ihirr* 
family propeity amounting to one-fonith and ohl,„ w i 
possession of the piopeity claimed. The ’mortgairce then" br^Tir" 
again&t the sons to recover fiom them a share of ^ 

^onate to the share in the joint family property owaedTy ttem ^SeSTf 
the original mortgage having become extinct the -«««<?. that 

decree for one-fonrth of the price realtoed by, the mortgaged prlltTataf t' " 
sale and to recover the same by sale of the inteiest of the LTin H 

"Zrr/S) SwT """ 

Of mitt f 

Mr, and Munshi ffobtnd Prasad for the aiinellanf 

Pandit Baldeo Ram Dave for the respondents, 

BtTEKm, J.~It is unnecessary for me to state the facts in 
le case. They have been fully dealt with in the judo-ment 

about to be pronounced by my brotbez Hcudeison, whicViC 
had an opportunity of perusing. I concur in hnlrl 
io the case of Dharam Si.gk\. 1 2 

be enforced bv soto nf ii „ Lai (2), that the lien can 

enloiced by sale ol the respondents’ interest in the mortoovorl 

property by reason of the pious duty incumbent on them P ^ 
their father’s lawful debts. ° P'^yiog 

The amount for which they are lioKIo ic, Pc o-ve ■ , . 

AS sel foil,, b, foofo!;!:!”*”?* 

proposed by him* A decree will be drawn on f\oo i 

the respondents six months from to-day, within 2i2th 

avoid sale by paying the sum now decreed against them^^Th! 

in alfcoltt 

AC* A. 1. . 


II I — ixxx 

a?Sf /'?' “* S&SSE A.«< 

^ C) (1®« 1. 1. &. I, AU, ,87. (8, (,eK) 1, 1. B, ,1 Ali, m. 
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Hendeesok, J. — On the 6th January 1877, one Data Earn, 
the father of a Mitakshara joint family, executed a mortgage in 
respect of 114 bighas in mauza Pillar, in favour of the plaintiff- 
appellant to secure the sum of Rs 99-8 with interest. That sum, 
it was stated by the plaintiff in his plaint in the present suit, was 
required for the purpose of paying Government revenue, and this 
statement, though not admitted, was not denied in the written 
statements of the defendants. 

On the 16th August 1887, the plaintiff, in o suit brought by 
him on the mortgage against Data Ram alone, obtained a decree 
for sale of the mortgaged property, and on the 22nd November 
1888, after the death of Data Ram, the property was sold under 
the decree and purchased by the plaintiff himself for Rs. 1,100, 
and the sale was confirmed on the 8th January, 1889. 

It is important to note that the decree of the 16th August 
1887 was for Es. 1,129, including costs, to which was added 
interest at 6 per cent, per annum on Rs. 1,000 for six months, as 
ordered by the decree, making a total of Rs. 1,159. It has been 
found in the present suit, that after giving ciedit for the Rs. 1,100, 
the price fetched by the mortgaged property when sold, the balance 
of Rs. 69 was actually paid off. The decree of the 16th August 
1887 was therefore satisfied, as has been found by the lower 
appellate Court. 

On the 28th July 1896, however, the defendanfs*respoudents, 
who are the sons of Data Ram, brought a suit against the plaintiff- 
appellant, alleging that as they were not parties to the decree of 
the 16th August 1887, they were not bound by that decree, nor 
was their one-fourth share in the mortgaged property affected by 
the sale under that decree, and on the 16th September 1896 they 
obtained a decree for possession of their one-fourth share on the 
sole ground that they were not parties to, and therefore not bound 
by, the decree of the 16th August 1887. 

It appears that the sale of the mortgaged property on the 
22nd November 1888 was made in proceedings in execution had 
against the respondents, Data Ram having died in the meantime, 
iind thatj'n such proceedings they did not object that the mort- 
gage debt was eftyj for which they were not liable, or that they 
were not bound by the decree, but, in my opinion, an objection 
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of this nature could not have been entertained bv the 
enting the decree, as the duty of that Court To! f , . 

effect to the decree as it stood, and did not ju-,tifntin t V 
c«side,..io„ th, ,vhe«.er i. C 

the sons of the judgment-debtor or affected tl.eir iuteresfs'"ir^“ 

property diiected to be sold. I'lKiesfs m the 

The decree of the 15th September 1886 was one of n. 
« obtoied under somewhat similar eiroumstanees b 1 1, d “pT 
vmceon the strength, it is said, of a decision of , fJi b, T 
of «iis Court m the case of Bhcmam Prasad v Kali! /iT- ' 
which It was held that a mortgage decree in a s •/ 

W agaiM. a moKgagor who ia tta faft.r of l",'' 

family governod by the Mitakkara, ia „„t bimli,; ° ^ 

aooa. of rtoae existence .„d ‘he 

had notice, unless joined as parties to th/., V 
sons if not made parties may sue for a de 1 " 

decree-holder is not entitled to'stll J ' that the 

sale, the interne, of a, 0 !“:^:';“^ 
gage, although the sole ground of tbrn'r sm’t is fl'Tfl 

Mull Benok put upon ,eo.io„ 85 of the O^nXtfpJ^ 
Asin *eo.seof J!4nw,ni f^atad y. *,«„ ,,1 ■. 

alleged in this suit or in the .uitbroooklW.r ^ 

tte appellant that the debt of tke fall,, T 

akly or impiety. Before the , lading „f a e Tr ^ 

Act a decree upon a mortgage aeains^t « w* ^ Property 

absence of his sons was a good and valid passed in the 

considered, and by some of the High Courts Tii't •* 
sidered, that a sale under such del.« ‘'on- 

sons that it could only be impeached i^' 
it could be shown that the debt did net ^-^1” by them if 

for immoral or impious purposes. Ao incurred 

case of Bhamni Prasad v Kalh, decision in the 

iHcokred (hat their interests were not a^tTh^f 

' «, whore the prop^ly „ toH ajl ' 

t t. n 15, 1 f 
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the decree-liolder bimself, the sous have obtained a deeroe for 
possefesion of their shares of the Diortgaged property. 

The decree of the l5fch September 1896 has wevor been im- 
peached, and apart altogether from the fact that this Court is 
boimd by the decision of the Full Bench so far as it goes, it 
innst be taLoii to have been rightly made. 

The present which is a suit by the mortgagee against the 
'-ons of Data Earn, was instituted on the 21th September 1896, 
and, excepL for the fact that tlie plaint recites the former suits and 
proceedings to which I have referred, the suit in form is an ordi- 
nary mortgage suit against the sons of Data Earn upon the original 
mortgage, Notwithstanding the decree obtained by him upon the 
and tlie proceeding and sales had thereon, the plaintiff 
treats the mortgage as still subsisting and claims that there is clue 
upon an account being taken on the mortgage in the usual way tlie 
sum of Es. 7,777. Against that sum he gives credit for the sum of 
Es. 1,100 paid by him for the property when sold under his decree, 
and ho claims to be entitled in consequence of his having been 
deprived of one-fourth of the property purchased by him to a one- 
fourth share of the balance, or Es, 1,669 after giving credit for 
Rs. 150, the amount of profits which he admits having realized 
while the defendant’s one-fourth share was in his possession. 
Ho, however, relinqiiislies a small sum, and the actual amount 
which he now claims is Rs. 1,500, and he seeks to enforce the 
payment of this sum by the sale of the one-fourtli share of the 
defendants. 

I have already drawn attention to the finding that previous 
to the suit by the respondents, the mortgage decree had been fully 
satisfied, and it is only because the plaintifiP has since been deprivell 
of a one-fourth share of the naortgaged property which he himself 
purchased for Es. 1,100, that he is now able to say that any 
portion of the debt has not been discharged. In my opinion tlie 
original mortgage no longer exists, and if there is still outstanding 
a portion of the debt dne upon the decree against Data Earn, then 
the respondeuts as sons of Data Earn are liable to that extent for 
the debt^of their father, as they do not allege that the debt was 
one from whiofejhey could claim to be relieved. It is clear I 
think, that but for the whole mortgaged property, including 4e 
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interests of tlio respondents, having been sold fl 
dec.ee oonld not bo Wan to hwe been salisHed ’n ! ft” 

«nt..u- to dodn,t one.fonrtb from 11.0 7 , ,o„ 

pml.for tbo „l,olo proport, n,„l 

tbe amount for wliicL orwbt d . ° .clanee Eg S 25 as 

ids 275 still outstanding as a debrfoi-wrd**fT” 

.Ml liublo. The plaint ,s no omt J ” , ^ *" 

'“o c, i, it „..e .ilu’b'lL .mUo^*;" t'” 

Kc 1,100 paid by b.m on tir. S!!d stemb'ef'.'s;! 

of Es. 160 , the proflts alloged to have been ilild bT l 7 '“'- 

the share of the defendants while it was h' 

that the balance found upon the account on the^fortirroTth 
?age as if subsisting is still due *’ ^ 

d»te“M 7 CndeS 777 , 

-loo of tbeb oifonntb s^r.^rs ‘ 

any, as was allowed on the principal amount J ^ 
decree. For this amount tl.h. ^ ^ mortgage 

to the pWntitr. Tl.„r f,lh.r‘h 7 l'l 7 >“■' 

interest in tbe mortgaged prop.. ; 7 77 ,' lV 7 f 7 " 

Place to discharge tbeir'intL, frott^UtSf 

^ The only point which lemains to be determined is ThAti ’ • 
tins smt the lien can be enforced and on tT ^ 

been referred to the ease of DhJ ‘ pomt we have 

where such a lien was enforced.' The fl^of thr*"" 
distinguishable from thoso of fi ^ 

before ns did not directlv « • bat the point now 

the term ofl d o ‘, 7 l, T’ ” «t '» 

.b.prope; 7 ft 7 :p: 7 :rb'e“^^ 

S 7 :Se‘piwr“^ r r'“”’ 

» of the d 7 r. 77 .he c 7 « Sw 7 ““ “ “T™‘ *» 

.ion of the Jhill Ben 77 7 “ ‘ko dooi- 

. HWn fathert 7 ,7 *’'"r 7 “ k” •“«« 

bringing. 777.7 I ““ ki, from subsequently 
tg «.l to enforce hm mortgage ,g.i„st ,l,n-inh„e;lf the 

W (1899) I.l. R„21 All„301. 


— ■ - . 


VOL. XXII.] 


ALLAHABAD SruiBS. 


ITm'!'' “r'?.' nnaHelo.ee ,vby tl.o 

p emhff here shonld no! be enlillcd lo enforce ihe lien anainst tl., 

«J0nd.n,.- iotenee! in .be mortgaged proper!,- o„2 IZV! 
lhe,r p,o„, „blig.|i„„ g-onnd of 

t.r.i.rT„:h?n!r;.';T’'“r °r' 

ou^ni, I thiulv^ to be set aside, and tlieie oiio*hf- fn 1 o 

^^deoree .. fconr of .be plaintiff .ri.::!'!-!!];: 

Angne’. ISSrC feT September Wm" '’7°" 1 7 ’®“‘ 

lion of ,he oLil ® '»M i" -li’f- - 

Ap2)ud Juieccl. 

£ej*0f‘e Mir* JutittcB JSInox^ ^cfmrr P T j -nr 

DALRL SINGH AND OlnEDR flrTr. ^ ^ 

iNWl AND OIMES (JUDSMANI-DEBTOBS) ». UMJRAO STA^PW 

H.™; P . (C^CBED-HODDEBS).* 

C%ml Procednre Code. ucHon 2^i~Affh,aHon h« « .7 

lea^e to Ud at a ,ale ^n exeoaUon of U, Lr! f 

No. XV of mi(I^d,anUMUaHonAct) sJ Z 

i%o% of decree * ’ * V7%f^J — JS^ecu- 

Bold, that an appkcitiou foi ka^o to bid at a salo , 

t>on 294 of the Code of Ciyil Bioccdure is a. „ , Z ‘''*'“"‘‘0“ "“dei so<. 

.tid of the execution of the deoieo within the “ 

second schedule of the Indian Limitation A^ 18^' N '="■ 

followed. P,aglinnimdun Misser v. Kallv T>L hr ' (I) 

Tm fads of this ease snlSeoif ‘5 

offlieConit. I appear from the judgment 

M '’"/r7',“ ^’' *” •Pl’oilnnl. 

Mr. W. M. Oolan for the respondent 
■Jrarox, Acting CJ., and Biatp t 
wliich we have to deal in thh > i ’- ’ ® 

for eveention which wns m ‘ application 

or i8 not barred by limitatC. The OofrfbT^^Tr"' 
an application by the judgmont-crediH a f 

_ ^ jcidod t^t was ^so barred. The contention 
nate jS|ht&?i„tditefth% A. Eahm^ ^uboidi.' 
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(2) (1896) 1 HE.. 2.9 Calc, 690. 
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before », I„.l„|f of o,,pel,,„, „,o, . ' 

nnmed ,s not o„ .,ppli«,io„ „,,ioI, aave, ,h, , ‘f /“ 

the decre^ho Jer eskiog lor po™teio„ ,„„lcr sootio., 294 of ’ 
Code of C.v,l Proccdore bid for or p„r„|„„e tbo pro.l , . o 
lip for Bale Tl.i, Court !,as already l,AI in the ea!e of B ‘ 
V. aw JM (1) 0,.t the making' of B„oI, an npplieaiionri 
atep aal of execution wilhin the meaning of ola.i 4, H,, i?o 
sell. 11 of Limitation Act No. XV of 1877 TIia l ’ 

, .ajooonrt .et«l therefore porfoet.ywX. amWirLT': 

follow that precedent. The learned valill for the apnellam aei 
ns to lay down the opposite of this ruling on the gronnd: fi..; r'' 

hat till. d«n»oB IS the deeHon „f a single .T„dgc whieh f l 
alleges has not been followed ; secondly, on the oromd li a7, 

Ea ls But M,s,er (2) haye rnicd otherwise. There i, 
anthomy for ae allegation that the rnling of this Conn i. 

1. la. E., lo All, 2 1, has not been followed ; the presumption is 
the Odter way. It .s undoubtedly a matter lo be regretted lha 

Court'” bnri'r * High 

Courts, bat the , nest, on we have to decide is whether an ,,,pli„. 

ttoa put m under section 294 of tbo Code of Ciyil ProcasdnL'is 

ot >a not an application in accordanco with law lo the proper 

mart to take some step in aid of execution of the decree Ny tb 

the utmost respect for the learned .Judges who 1, aye held othcr- 

wim, we fail to see how s'lcb an application can be I, eld to lie 

outMdo tbe words we have just , noted. The fael that a deorec- 

10 or la prepared lo bid for iiropetiy and is aniions lo pni- 

chase ts, in the absence of a fraud which camiol be presnLl 

dtsttnelly an „t wbi.h tnodifies .1,, conditions of L ioto’ 
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further step which the decree^holder again takes of availing him- 
self of such permission by bidding at the sale. 

The application before us was an application in accordance 
with law to the proper Court to take the step of granting permis- 
sion^ whi di step, in ordinary circumstances, would be a distinct 
step taken forward in aid of essoution of the decree. For these 
reasons we give our approval, and adhere to the view which has 
hitherto been the view of this Court. We dismiss the appeal 
with costs. 

A'p'peal dismissed » 


Sefore Mr* Justice Knov» Acting Q» «/., and Mr* Justice JBlair* 

FAHALWAN SINGH akd others (J'hbgmenT'BEbtoes) y. NARAIN 
DAS (Deceee-hoibeb).^ 

Execution oj^ decrec-^Clcil Procedure Code, section %Z0’~^DecTBe for pag^inent 
of moneg — Mgpothecaiion decree — Construction of doettment, 

A dOii-GC wa-3 passed on the 5th March 1884f, based on a compromise 
'between the parties. The decree was for the payment of cox*tain sums of money 
by instalments, and further went on to declare that " The property in the bond 
^remains hypothecated as before. The defendants have no power to transfer 
it. If any other person brings to sale the hypothecated property in satis- 
** faction of the debit duo by the defendants, the plaintiff shall have power to 
take out execution of the d^Ci*cc without waiting for the instalments, and to 
cause the hypothecated ju'operty to bo sold by auction.” Meld, that this was 
not a Simple decree for the pxyment of money such as would come within the 
purview of section 230 of the Code of Civil Procedure. JanU Jrasad v. 
dBaldeo Narain (1) distinguished. CJmndra Math Dey v JBurroda Shoondury 
Ghose (2) and Zal Zehary Singh v. Malihur Mahman (3) referred to. 

The respondents in this appeal held a decree against the appel- 
iantSj dated the dth. JMarchj 1864. The decree had Been passed 
on a eompromise, and was, in the first instance, a decree for the 
paym«nt of certain sums of money by instalments ; but it further 
contained a provision, quoted verbatim in the judgment of the 
Court, as to the maintenance of a lien on certain property and a 
power to the decree-holder to sell the hypothecated property by 
auction. On the 6th Deoember 1896, an application for esecn- 
tion was made, which proved infructuous, and was struch off on 

I , , ^ ^ 

*Eirsfc Appoil Ho. 83 of 1900, from a dsoree of Pandit Eai Inder Haraia 
Snbordiuaie__ Judge of Parraishabad, dated tbo SOtb January lOOO. 

(1) (1876) I. L.R, 3 All., 210. (2) (1895) I. L, B., 22 Calo., 813, 

(^) (1898) I. L, R., 26 Calc., 166. 

56 


1900 

June 28. 


4 


402 



It? 

Kabaih 

Das 


THE INDiAJf LAW EEPOETS, fyOL. XXTl 

the 1st April 1897. The present application for eAemf 

PAKAxwA^r on the 30th November 1899, and was resisted oT,l "" 

W to seol,o»280 oftt. Code of O.vil Pro^edore Tl* , ® 

ae ob,oo.io„ .„d oodorod o«o„«„„ .f ‘ I”' 
The judgment-debtors appealed to the High Court. ^ 
Munshi Oobmd Prasad for the appellants. 

Babu Sital Prasad for the rebpondeut. 

Knox, Acting C. J., and Blaib, J._The sole question 
which we have to consider is whether the decree, which was 
under execution in the Court below, is a simple money decree 
or whether provision is made in it for something moL S 
appellant relies upon a Full Bench ruling of this Court Jar>T> 
Irasad y. Baldeo Narain (1), and contends that it is a simple 
money decree and no more. The eircnmtances under which the 
decree was obtained la Janki Prasad v. Baldeo Farain (1) and 
0 rs and the case before us aie very similar. In both oLL I 
plaintiff had sued for a decioe for sale. In both cases the dis- 
pu e etween them terminated in a compromise. In th's case 

debirrsT his debt from his 

of fhp ^ P^7“out of a special sum within a special period and 
of the remainder by instalments. It further provided that if, 
after the payment of the first sum within the specified period 
wo successive instalments should remain in default, the plain- 

execution of tho decree in a 
ump sum. After this follow the words which have given rise 
to this dispute and which we therefore quote here verbatim - 

«a?bXe ThtSf rf u" hypothecated ’ 

« +u ’ to transfer it. If any 

^ hypothecated property in sW 

^ clefendants the plaintiff shall have 

Lf«l ° execution of the decree without waiting for the 

auctior” hypothecated property to be sold by 

befo*e this / compared with the decree which was 

Si t' T uot'diffL in any 

h®youd this, perhaps, that the decree before us is 

f i,i. .1 (we) I L.te,8Aii,ai6. " * < 
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a little more positive in granting the right to enforce execution by 
sale. There is however, this very important difference between the 
present case and the ease of Janti,% Prasad v. Baldeo Na''a%'n 
(_1), that while in the latter the terms of compromise w'eie not 
embodied in the decree, and all that the decree did was to refer 
back to it and provide for payment by instalments only, in the 
present case the terms of compromise have been incorporated into 
the decree and made part and parcel of it. In Janln Prasad v. 
Baldeo Narain (1) the learned Judges hoM themselves constrained 
by the terms of the decree and refused to look at what they con- 
sidered might well have been the intention of the parties. In 
the present case we are under no such constraint. The terms of 
the decree before us undoubtedly go beyond the terms of an 
ordinary simple money decree and provide for sale under certain 
contingencies. It is true that the decree differs from a decree 
formally drawn up under section 88 of the Transfer of Property 
Act, But we are satisfied that it was the intention of the parties 
and of the Court that if default was made in payment of instal- 
ments, or if any other contingency mentioned m the decree arise, 
the decree-holder should be entitled to proceed to sell upon the 
decree as it stands. Beference was made to the case of GJiundra 
Math Bey v. Biwroda Shoondury Ghose (2). That case has 
been distinguished in Lai Behary Ungh v. Rabibur Rahman 
(3). We do n )t agree with the Court below in the view it took 
of the Allahabad case cited befoie it. We are, however, of 
opinion that in spite of this the Court below came to a right 
conclusion. 

We dismiss the appeal with costs. 

, Appeal dismissed. 

(1) (1876) T L R, 3 An, 216. (2) (189S) I L. E., 22 Calc- 813. 

(3) (1898) LL E., 26 Calc., 166. 
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Pandit Sundar Lai for the respondents. 
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that a prior mortgagee has caused the ^aaiinclari property to be 
sold by auction. That siieb a sale has taken place is app.n’eBtly 
due to the fault of the appollant hipi^aelf. If be WaS a party to 
the suit ia which the prior mortgagee obtained his decree, he ought 
to have redeemed the prmr so as to make the mort- 

gaged property available for the leaL/ation of the amount of his 
own mortgage. If, on fehe oil er ii nu^, he was not mxde a party 
to the prior mortgagee's suit, it is stik opm to him to redeem that 
mortgage, and having doi e so, he voyld be entitled to liring the 
zamindari property to & lie for the realization of his own money. 

^In any case, as the appellant has not caused the whole of the pro- 
perty mortgaged to him to be sold, he cannot apply for a decree 
under section 90 of the Tniisfer of Property Act This appeal 
must fail and is cliaojibsel with cost^ 

Appeal dismissed* 


Before Mr. JkisHce Km%, Aot%%g Chief Jiishoe, and Mr, Jushec 

Blair. 

HAEI^ ABDUL BAHIM KHAN , (Applicant) BIJA HARI RAJ SINGH 

(Opposite Party) * 

* Beheduled JDislriU^ Act (Wo XIV of 1874!^, section (j-^Bule 17 of the 
Kmnam Buies, 18J4— Code of Oioil Piooedure, sections 5G2, 564—5^^7^^ 
of Appeal against order under seclw * mi-^Order of remand where 
decision of first Qou/ 1 was not co iji led to pi clwvinarg point. 

WIiQiG tbe Deputy Commissioaor ot Nuui Hil dtcidcd that i suit was 
bamd by limiUtion, but at the sime tune ilso came ton, d hnito decibion oa 
each of the other issues, ind the Oomnussiouoi lu appeal, scttin > aside the 
fiudiug as to Hmitation, remanded the case undor section 503 of the Code of 
Cml Pxoccdnre 

Meld that nnder Goveinment Notification No . dated 27th June, 

ISet, Itule 17, an appeal lies fioin buch an oidei ol lemind Saiyul Mnzhar 
So^sein T. Mmsamat Bodha Bihi (1) refeiied to 

SeU further that the suit between the puties not having been confined by 
the Deputy Commissionei to the pielimmaiy point, it was not, undei sections 
m 56A of the Code of Civil Froceduie, open to the Commissionoi to mat an 
order nndei section 563 

The facts appear sufficiently from the judgment of the 

Court. 
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tho leilizatioa of (liLbilmi,. tu n the diLudmi? pusoiiilly Meld th«f 
jumoi lambei of llu loint i ,ii ily. ivho a is h ble ioi lus sluxcoi tho debt ,«cd 
on, bat who Mas uoi niid. iputytolh. nul.conldnot successfully ““ 

tho deciee bc.nr a peiso.nl one in u.^a.d to U.c unntisfnd bihnce. bo wis not 
liable in icgaid to such uns tislud biltna diem Mudho v Mn.eUo Fatal n\ 
and Wiawenn P;? asad v Afdlif (i) ulLiutl to 

The facts appear sufficiently from the judgmeut of the Comfc 

Babu Jugmdro NaLk Ckaudhrt, (for whom Babn 8nhm 
Chandra MuLerjo) for tlio appellant, ^ 

Miinshi Jwala Prasad (for ybom xMunshi Kahnd^ Prasad) 
for the respondcni. ' 

Bhekitt and Henderson, JJ._In tin. case the plaintiff, 
respondent before us, sought to have ic declared that he was 
enticed to a one-fourth share ol the ancestral property of the 
family, ^and further to have it declared that his one-fourth share 
ID certain property which had been attached and advertised for 
sale was not liable to be 'old. 

It appears that in 1885 a decree was obtained by the defen 
dant-respondent upon a bond by which two houses of the joint 
family had been hypothecated. Tuis bond was executed by the 
idaintiffs tatuerand iiucio and other younger member^ of the 
family, not indudmg the plaintiff, who was very joun-at the 
time to secure a debt which had beeu incurred many years before 

af tte 'tf'”'"''"* grandfather, and a small sum advanced 

at the time of Im execution of tho bond. In a suit n.ion the 

f -l-panyadec™ was 

event of tL , T hypothecated, and that, in the 

^event of the procee^f s^o not being sufficient to satisfy the !; 
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amouDf of tLe decree, the balance should be realized from the 
defendants forsonally. 

The two houses uere ^old, and, after the applicition of the sale 
proceeds towards payment of the decree, there remained a consider- 
able baLince. To recover that balance certain property of the joint 
family has been attached. The plaintiff objected to the attach- 
ment, but his objection having been disallowed, he filed the present 
suit, claiming that his one-fourth share in the property attached was 
not liable to be sold. The lower appellate Court has found that 
the original debt was contracted for the benefit of tne family, and 
not for immoral purposes, and that according to Hindu law the 
plaintiff was under a pious obligation to pay the «ame. Having 
so found, the learned District Judge, after leferring to the case of 
Bern Madho v. Basdeo Patalc (1) in his judgment, goes on to 
say ; — “ If, therefore, 1 had to decide tiiis matter upon principles 
“ of Hindu common law, I should dismiss this appeal without hesi- 
“ tation. In perusing the terms of the decree under section 90 (of 
“the Transfer of Property Act), however, I notice that the relief 
“ granted in the event of non-realization by sale of the hyjiothe- 
“ oated property ib specifically woided as personal against the then 
“ existing defendants. It is perfectly true that by reference to the 
“ plaint and the langinge of section 90 there does not appear to be 
“sufficient roasou for the hmnation of the decree to a purely per- 
“ sonal lelief against the defeuclauts ; ” and again he says : — “ This 
“ case is limited to the enforcement of a specific decree against the 
“defendants, and I am compelled to hold that unclet its explicit 
“wording it cannot be enforced against them” In our opinion 
the District Judge in his interpretation of the effect of a personal 
dacree is wrong. The decree, so far as it provides for the reco- 
very of the balance after the sale of the property hypothecated, is 
a personal decree as distinguished from a decree which directs 
that the amount cleorcod is to be realized by the sale of specific 
property. Under such a decree any property of the judgment- 
debtoi’b may be atta'^hed and sold. 

The lower appellate Court rightly held, as a matter of law, 
that to be liable for the original debt it was not necessary that 
the plaintiff* should liave been a party to the suit in which the 
(l) (1890) L L. E., 12 AIL, 99. 
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Assoeiation v. Clarhe (1); Fame v. SafcUason (2); F(s parte Gtillert (S)i 

referred to« JBx pa^^e 8Jiam (4) followed. 

(2) . Where it was found that there was a defect in the constifcution 
of the Board of Directors, which was not cured by the Articles of Association : 
Meldf that the Court was not hound to dismiss the application under section 
58 on the ground of its being piemoturo, there having been no refusal to regis- 
ter by a properly constituted Board, but might treat the defonco sot up as a 
refusal, and deal with the application on the nicrils 

(3) . Where it was found that the real objections entertiined by the 
Directors to the various transferees wcie (]) their connection as employes of 
the Cawnpore Woollen Mills with McRobcrt (the Managing Director of the 
Cawnpore Woollen Mills} and the personal animosity existing between Johnson 
(the Managing Director of the Muir Mills) and McRobeit, and (2) the desire 
of the Directors (of the Muir Mills) that Me Robert should not add to his vot- 
Ing power ^at the meetings of the Company, and (3) that therefore the objec* 
tions were not personal to tbe applicants themselves. Meld, that where the 
Articles of Association give a disci'etlonary power to the Directors to refuse to 
register a transfer, and it appears that the Directors have bond jide considered 
the matter, the Courts will not compel them to d solose their reasons, but if 
they do disclose their reasons, or ovidonco is produced as to their reasons, the 
Courts will consider whether those reisons pioceedod on a right or wrong prin- 
ciple, Eeld further, applying the principles of English cases, that objections 

^ not personal to the transferees do not constitute legitimate reasons. Poole y 
Middleton (5) ; In re Bell Bros. (0) ,• Ex parte Penney (7); Moffat v. Parqu- 
har (8) / Kaihhosro v. Coorla Spinning and Weaving Co. (9) ; In re Coalport 
China Co. (10), referred to. 

Tiiid and five other similar appeals arose out of six applica- 
tions under section 68 of the Indian Companies Act fo compel 
the registration of the applicants as members of a Company. 

The facts app(‘ar fully from the judgment of Henderson, J, 

Messrs. T. Oonlan and Arindell, for the appellant. 

Tandit Moti JLuZ N bIivu and B*abii DvjT^cl OhdTfifh 
for the respondents. 

this case I have had an opportunity of 
perusing the judgment which is about to be delivered by my 

brother Henderson. I fully concur in it, and have but little to 
add. 

As to the preliminary points, in discussing which so much 
time 'was, I think unnecessarily, spent at the hearing of these 


(1) (1888) 20 Q B.D, 576. 

(2) (1868) L. E,8Ch.,388 

m (mm I.L R., 10 Bom , sos. 
(^) mm2q.%D.,me 

(5) (X80l) 39 Bear. 646, p. 6S0. 


(6) 7 Law Times Reports, 689. 

(7) (1872) L. R., 8 Ch., 446. 

(8) (1877) L. B., 7 Ch. B., 591. 

(9) (1891) 1. L. B., 16 Bom., 80. 

(10) (1895) L.B.,2Ch.,404/ 
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^ ^0 appeals, I fail to see why they should have been raised at all by 

SThb ~ applicants in the Court below (respondents here), where most 
of «iem were incidentally raised during the hearing of the appli- 
^CAwlpoEi^ oations. Tiioigh the proceed iugs before the lower Couii were 
AWBPOEB apphcitious under section 58 of the Indian Companies 

OoNMH ^®Mlwy were tried mo-,t elaborately as regular siiKs. Regular 
A.b™. filed on hot. sides and issues joined on diem. 

woETH. ^ pleadings the Muir Mills Company .admitted that the 

respondents had formall) applied to have the share- regishred 
m their names, and that the Company liad refused to allow regis- 
tration. The applicants in fact said that the Company had impro- 
perly refused to register the transf r-. The Company, in reply 
admitted the refusals, and justieed their action by r^dng on 
Article 21 of their Articles of Association. It is difficult to 
understand why on such pleadings the applicants should during 
the hearing below have endeavoured to prove that iu ^ome of the 
cases there had not been any refusal to regisier owing to a legal 
defect in the constitution of tlie Board by which the refusals in 
those cases purported to have been ma.le. In those oases if {he- 
contention of the applicants had been sustained they would have 
succeeded m showing that they had come into Court without any 
substantial cause of action. But anyhow as to all these preli- 

minary matters I think my learned brother has come to a right 
conclusion. 

On the merits it is abundantly clear th.it, though the appel- 
lant Company was not by law bound to disclose the reasons 
which actuated the Directors in declining to register the trans- 
ers w ich form the subject of these appeals, those reasons have 
^ eeu very fu ly disclosed. The question we have to cg^nsider 
IS, whether those reasons are legitimate or are arbitrary and 
njustihable. Those rea-ous succinctly put are that the Directors 
0 tie Mnir Mills Company know the transferees, the applicants, 

M Woollen Mills ; that 

_r. McRobert had not long previously been a Director of the 

»^^r ol the Mmr Mills, saying he “ distrusted the manage- 
■ 4^ * W prosecuted one of the other Directors fora ‘ 
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re-election as a Director ; and that the Directors of the Muir Mills 
Company therefore feared that these transferees being his employfe 
would support him by their votes as shareholders at shareholders’ 
meetings of the Muir Mills Company, that they would be "liti- 
gious and cantankerous,” and would “ harass the management”, 
the meaning of which phrase no doubt is that they would support 
Mr. MoRobert’fe views as to the advisability of making a change 
in the management. There was evidence given to show that the 
Managing Director, Johnson, threatened to resign if McRobert 
had anything to do with the management, and that the Directors 
believed that the loss of Johnson’s services would be injurious to 
the interests of the Company. Shortly put, the Directors were 
apprehensive that any increase in McRobert’s voting power would 
assist him in enforcing his views as to the management, and as the 
transferees were McRobert’s subordinates in another Mill the 
Muir Mill Directors refused to register the transfers to them. It 
should be mentioned here (1) that McRobert was, at the time 
when these transfers were made, the largest shareholder in the 
Muir Mills Company; (2) that he did not, for the purpose of 
increasing his own voting power, transfer any of his own shares 
to his subordinates as his nominees, but on the contrary assisted 
them in purchasing the shares in open market; (8) that the Cawn- 
pore >7001100 Mills Company is in no way a rival in business to 
the Muir Mills Company which is a Cotton Mill; and (4) that 
admittedly there is no personal objection to any of the transferees ; 

they are acknowledged to be perfectly proper persons to become 
members of the appellant Company, and to be unobjectionable in 
all mpeots except in that they are subordinates of McRobert at 

the ^Foollen Mills, 

The principles of law applicable to a case of this kind will be 
found most exhaustively laid down by Mr. Justice Chilly in the 
me of In re Sell Brothers, Ld., es> parte Hodgson (1), where 
that learned Judge cites as his authority a large number of reported 
mes, most of which were referred to in the argument be4e us. 
In that case Arts. 18 and 84 of the Articles of Association of Bell 
Brothers, Ld., somewhat resembled Art. 2l of the Articles of Asso- 
ciation in the present case, but conferred on the Directors the 
(1) 7 Tiiaes Law Reports, 689, 
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power of disapproving and rejecting intending shareholders in 

Tui rongei language than that used in Art* 21 of fliA n 
Miiils company here * appellant 

Co WANT, rni , \ 

S’cr; every . laZn on 
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As to the manner in which that discretionary power is fo K 
exercised, the learned Judge says that it is of “a Muclry Li 
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rnpdy or franduleatly or arbitrarily or oaprioionsly or wantol 
It rnay n. beetteroised fo. , collateral pnrpSse. I„ 

“ nanv ^oo'^ 'oi* » ‘Im interest, of the Com 

“Li r, a 

Zt L 7'. r «oion when Zy 
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his nominees; the Court would hold that the power had not been 
duly exercised* So also if the reason assigned is that the trans- 
feree’s name is Smith and is not BelL^^ 

Now in applying the above principles to these appeals? T 
find in the voluminous evidence adduced on both sides that the 
reason; and the only reason^ which actuated the Directors in dis- 
allowing the respondents’ transfers is because the latter were 
subordinates of McRobert; and the Directors believed ihal tliesc 
transferees would at shareholders’ meetings vote with MoRobert 
in opposing the directorate? and especially the Managing Director 
''Johnson ; that they would harass the management”. Can such 
a reason be considered to be a legitimate reason for refusing to 
allow the respondents to become members of the Muir Mills 
Company. The Directors say their action was taken in good faith 
in the interests of the Company. They say that if AIoRobert 
was able to interfere in the management of the Mills the Manag- 
ing Director Johnson would resign? and that^ they say? would 
injure the Company. The Directors consider Johnson to be a 
good man of business? an opinion which Johnson also shares? but 
it is quite open to McRobert honestly to hold a different opin- 
ion? and from his saying that he distrusted the management?” 
he apparently does not concur with the Directors. Even if 
McEobeit’s object in procuring shares for his subordinates was 
with their assistance to enforce his views on and so interfi re with 
the management? and even if he transferred some of his own 
shares to his nominees for that purpose? it is not intelligible how 
such action on his part should be considered to be injurious to the 
interests of the Muir Mills Company? though no doubt it would 
be i^npleasant to the existing Board of Directors. I can sea no 
pretence for supposing that the acquisition by McRobert of an 
increased voting power could be injurious to the Company? in 
which he is the largest shareholder, but in which under Art. 55 of 
the Articles of Association his voting power is not commensurate 
with his holding. 

It seems to me that all through these cases the interests of 
the Muir Mills Company have been too much mixed up with the 
peisonal interests of the Directors* The Directors may well 
think that unless they continue on the Board the Company ^ill 
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suffer. Other shareholders may legitimately onferfain a differ * 
opinion, and may, like McRobert, “distriL the rr,«n ^ ^ 

.nd de»,. to „.ke . ch..„g, i„ to, B» d „f CZ™?”' 

that B„„a legitimately tefteo to 
pomaa toe Board believe, will act ia oocjuactL 
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vendor, Dr. Condon, joined. The other applicants were James 
Scott, the dyeing master ; W. Vickers, the accountant ; P. Scott, 
the weaving master; and H. Thomson, the engineer of the Oasvn- 
pore Woollen Mills, and none of them joined in their applica- 
tions the persons from whom they had purchased the shares in 
respect of which they sought to be registered. Butterworth was 
the Mill Manager of the Cawnpore Woollen Mills. One Mr. 
MoRobert was then, and now is, the Managing Director of those 
Mills. 

The following particulars with regard to the purchases of 
the various shares and the refusal to register may here be con- 
veniently noted ; — 

(1) . Butterworth purchased three shares from Dr.Condon, 
the transfer deed was dated the 3rd April 1897, and application 
for registration was made on the 20th April 1897. On the 23rd 
April 1897, the application was refused by the Director’s, the 
Directors being Newcomen, Smith, and Arindell. 

(2) . James Scott purchased three shares from Mrs. Wilson ; 
payment being made on the 17th June and the deed of transfer, 
dated 23i’d June, 1897. Application was made for registration of 
the transfer on the 16th July, 1897, and refused by the same 
Directors on the 11th August, 1897. 

(3) . W. Vickers purchased five shares from one Gillespie, 
payment being made on the Slst August, 1897, and the transfer 
deed dated 14th September, 1897. Application was made for 
registration on the 14th September, 1897, and refused by the same 
Directors, on the 16th September, 1897. 

(4) . P. Scott purchased three shares from Gillespie, payment 
being^made on the Slst August, 1897, and the transfer deed dated 
the 1st November, 1897. Application was made for registration 
on the 2nd November, 1897, and refused by the Directors, Beer 
and Newcomen, on the 6 th No’s ember, 1897. 

(5) . H. Thompson purchased five shares from Gillespie, 
payment being made on the 31st August, 1897, and the deed of 
transfer dated 1st November, 1897. Application for registra- 
tion was made on the 16th November, 1897, and refused by the 

Directors,* Beer^Newoomen, and Johnson, on the 18th November 
1897. ' ’ 
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In refusing to register the various transfers the -n;.. . 
anted under Art. 21 of the Artieles of Association of the ComplT 
ihat article is as follows The Directors may decline toTj‘ 
ter any transfer of shares to any person of whom they mJZ 

has a lion ; and in refusing to register the transfers escent T 
he case fB^tterwoith, they gave no reasons 
xoept that they did so under Art. 21 of the -irticles nf i 
tioo. In Butterworth’s case certain cor espond^^^^^^^^^^^^^ 0!?“" 
tlioaubj..!. luthal corr«»adence tk.r!„r« , ' 

tb.ttt.DirecloT..oW .md.r Art. 21 ofCArtWrAfT ” 
tion. In a letter of the 27 th Mav 1897 ^■ r * ^ •^^sooia- 
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to register transfers of shares, to give any reasons, and alleged that 
the refusals to register had been made bond fide in the interest of 
the Company, after due consideration and for reasons which wore 
legitimate and snffieient. Upon this the following i®suG was 
framed, viz. — 'Whether the Company had arbitrarily and ^vifllOut 
sufficient cause refused to register the transfers. 

By consent all the applications were heard together. 

Before proceeding to deal with the mam contentions raised m 
these appeals it will be well to dispose of ceitain questions which 
were raised during the argument. The first question was as to 
tne competency of the applicants who had not joined their vendors 
in their applications to apply under section 58 of the Indian 
Companies Act. It was contended that they had no locus stand% 
as they were not, and could not be, members of the Company 
until the transfers to them had been registered. Ex parte Penney 
(1) was relied upon as showing that the transferor, should make 
the application, or at all events join in it. In that ca«-e the appli- 
cation was made by both transferor and intended transferee, but 
a reference to the Articles of Association of the Company con- 
cerned makes it clear that there could be no transfer without the 
approval of the Directors. The articles provided that “ no person 
“not already a shareholder shall be entitled to become the trans- 
“ feree of any share unless approved of by the Board.” In the 
cases before us Art. 21 deals merely with the right of the Direc- 
tors to decline to register any transfer of shares already made, if 
they disapprove for any reason of the transferee. The transfers 
were otherwise complete as between the transferors and the 
transferees, the purchase money had been paid, and the transfer 
deeds*in each case executed by both transferor and transferee. 
On a sale of shares the seller contracts to execute a valid transfer 
and to hand the same to the transferee. Skinner v. City of 
London Marine Insurance Go. (2). He does not contract that 
the Company will register the transfer. London Founders Asso- 
ciation V. Clarke (3). If is the duty of the transferee to get him- 
self registered. Paine v. Hutchinson (4). Section 29 of the 
Indian Companies Act, which corresponds verbatim with section 
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26 of the English Companies Act, 1867, assumes the right of th» 
.The ransferee to apply for registration and enables the t™ f 
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a^ooe , Oder sort.ou 35 of the Boglieh Comp..iea Act, 1862 Z 

CoNBor "I ground that the transfer was complete. *The 

Asn I’easoning in that case was accopfod by Pamn T • 

A. Betibe- (cn -r ^ ^ arran, J., m parte 

woara. “7 opinion ea; paHe Shaw is an authority for 

tr msf° in the present oases for the 

tiansferors to join in the applications. ™ 

No question was raised as to whether the summary procedure 

apparently intended by section 68 of the Indian Comp 

was the proper procedure here. It is sufficient to say that thtl 

applications have not been tried summarily. They have practl 

c^Iy in all respects been treated as if the parties had proceeded by 

to deal with 

constitution of the Board of Directors whfohteW t3°“ r" 
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Companies Act is VS 1 VV' oHhe Indian 
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the accountant to make out a .heque for the .hare, on the 
Tbb Mussoorie Bank lu favour of Dr. Condon to pay for tlie .Ko 
"'SrSyf f (Butteru’orth) eventuallj paid back the purchase monJy 
I-iMiiBB.oF oy insiilments, and that hi. debit was still from R. 9 non f 
Bs. 8,000 ; that most probably McRobert wrote : 

and sent them to him j that v hen the transfer deed came 
McRobert sent it back fur alteration^ to Dr. Condon • that 
receipt of the letter intimating that the Directors dili„e<J ^t! 
register he consulted McRobert, who advised him in his conv 
pondeuce with regard to the refill. As to the second lot oA 
shares he admitted that they had been paid for on the SUi 
August, 1897; that McRobert had caused his account to b 
debited with Rs. 1,300, the price ; that he could not say why two 
months had elapsed between the date of his being so debited and 
the date of the transfer deed : that he had nothing to do with the 
seller,- that he was not sure whether McRobert or he himself had 
applied for registration; that it was possible that the serin 

Court He then went on to say that he could not swear that the 
Directors had not bond fide considered bis application forregistra 
tion. He also said that he knew that McRoberi’s relations^ with 
(H, M,ir Milk Co.) wer, „„l amicMe. 
a fy *“1 rf‘ tie Comp.n,'s service beoacse he had beea 
enpe^ed by aaother ecplcjS, staled that the refusal to regisl... 

the transfer to Butterworth was because he was employed ST 

f th ^®asons he said were contained iu the letter 

of the 28th May, 1897, to Dr. Condon, to which referent f 

made. It was thought that a gentleman in the Cawnpore Wooir*^ 
Mills might be influenced by McRobert to the detriment of the 
Company. Cave had been present at the meetings at which fll 

minutes of such meetings which showed that all M.p «« r 
Itod been conddored, and in sumo 

meeUngs for further oonsidetaUon. « I cettaWv ^ ^Iwcinont 

a matter of oDmmrt T a? i ^ J c 
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arbitrary mmnmJ^ Cave was apparently called with a view to 
proving that the refusal to register the transfers was solely on 
account of Johnson j the Managing Director^ and at his instance. 
This I think he failed to do. E s:amiiied on this point by the 
counsel for the applicants, ho said : I am not aware that Johnson 
had any voice in the refusal to register Butterworth^ and the 
other shares.’^ 

Beer who was present at the meetings of Directors which 
lefosed to register the transfers to P. Scott, Thompson, and Butter- 
worth, was examined as to the reasons which guided the Direc- 
tors in their refusals. Prom his evidence it is clear that the 
reason was the fear that the transferees being employes of the 
Mills of which McRobert was Manager, vonld be under his 
influence, and 'would vote just as he wished them to. He 4ated 
that while McRobert had been a Director of the Miiir Mills, 
there had been various stormy meetings, and he had evinced hos- 
tility on more occasions than one to Johnson, the Managing 
Director, who had threatened to resign, and start a mill of his own. 
He said that he believed that McRobert was at the botton of the 
transfers; that he veould use the transferees for his own ends, and 
that they would do what he told them ; that he (Beer) had been a 
Director of the Cawnpore Woollen Mills, wlier^ there was always 
a preponderance of votes amongst tl e staff of th it Mill, and he 
wanted to prevent a simiLir preponderance of votes on McEoborf s 
part in the Muir Mills. I considered/^ he said, ^^if Me- 
llobert gained that preponderanee, Join son (the Managing Direc- 
'4or) would sever his connection with tl^e M.nir Mills, audit was 
thus that I considered it was not to the interest of the Company 
%t the shares should be registered. I considered that McRobert 
evidently ^wanted to gain that preponderance ^ ^ don^t think 
McRobert would hesitate to harass the management in order to 
*^gain his point. I considered harassment to the management 
would harm the Company.” 

The evidence of Dr. Condon, the only other witness called by 

applicant*^, is not important. He speaks of a conversation 
with Johnson, which is denied by the latter. 

Now althoi^li Butterworth was tl e only one of the applicants 
who gave evidence in support of their case, the amiml the 
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ceased to be a Director^ aiicl tbongli lie waspropn^cd oiulsccoDded 
for ro-electioia as a Director ai tlie Ann^rd Goiord of 

sliarchoklor-^ on tlie 27tii Debn^aiTj 1897 be doJis^ol lo ^nbinii 
Mm-clf for re-oloifion. It Is difueult to ^oe Loin a‘ orliir-*!^ 
pliareholder, be coiiLI have interferofl wilh bar ^^sedi ihe inan^^oo- 
iiieiiL aiif! ho eoiihl not have Mibinil^ed lun.self «eain for eleclion 
as a Direclor until ihe next Annual Gene]<l Afoetine. Jlavii g 
regard lo the eonsiitntion and virw^ of Bon’d, 'ud tempor- 
ary Eoirdj it wa:> not likely ihai had a casual xfvaniey oeciUTod 
on the Board, ho vronld have hm asked to join (he Board iu 
the meantime. 

In his eross-examiiial ion Beer referred lo n pro'^o ntion which 
had been in^tiintod again t liim as a Diw ^or of tl e I\)m]nnv 
under section of the Indian Gompa lies Aelj 1882^ B being 
done apparently with a view io show hoir in one roped 
McRobert had harassed the inasiagemcnt. The prosecution vas 
iostiinted under the following circurmtanee^’ x4ftor an Extra- 
ordinary Ge^mral Aleering of the shareh )ld nw viiid] look idace 
in March, 1897, it appears MjT?.obert asked to see the register 
of shareliolclors, and ivas fold by Beer, wdm the Cbadiinan 
of Ihe Meoti’^a:, tluit he could not bo allowed ""i see it then, a^ it 
wnn required ni once at an adioi mod ine^k’no of || ^ 1)‘recp,j»^^ 
but tliat 1 e could see it th.o next day. Rohmd thereupon left 
tlu‘ meeting, but in the eour^e of halt* j n hoirr va^ informed that 
the regmter wn^ available for his inspect i oi . Kotiv ithsLmdiiig 
this inforiuation McEob rt insHtuted the ]>ro<^Geutioxi referred 
to, alleging that ho had been refused iiispeGion of the reudhtcix 
The Magibtraie who tried the ease acquitted B^er. MeJiobort 
themipon iird directly, and then through the Ghamhor of Com- 
merce, of which he was President, movvd the Local Goverument 
to appeal lo the High Court against the a*qnittal, which it did 
Io the result Beer xvas fined 8 anun-, the HigJi Court being of 
opinion that tefdinically an offence had been conimitted. 

The only other ovideiico hioh material is tliat of Johnson 
the Managing Bireotor, He referre>l to various meetings v’hich 
he described as stormy meetings at which tliere liad bcon'a dife- 
ence of opimou*i)ol\\ern him and McRobert, svhen the latter was 
a Director, and especially to a particular mi^eting when McBohei't 
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transferees must be fairly considered at a meeting of the Boaid. 
Tbe principles to be gathered from the cases in England are 
summed up %n re Bell Bros . : (1). In that case Ohitty, 3,, 
said : — “ According to the constitutioi of this Company, ever) 
“shareholder is entitled to transfer his shares to any peison not 
“ being infant, lunatic, married woman or under any legal disabi- 
“lity. This right, which is a right of property, is subject to the 
“ discretionary power conferred on the Directors by Arts 18 and 
“34, of approving of the pei'sons to whom the transfer is made, and 
“of rejecting the transfer on the ground that they do not approve 
“"of the transferee. The discretionary power is of a fiduciarj 
“ nature and must be exercised in good faith, that is, legitimately for 
“ the purpose for which it is conferred It must not be exercised 
“ corruptly or fraudulently or arbitrarily or capriciot sly or wan~ 
“ tonly. It may not be exercised for a collateral purpose. In 
“exercising it the Director^ must act in good faith in the interest of 
“ the Company and with due regard to the shareholder’s right to 
“transfer his shares, and they must fairly consider the question of 
“ the transferee’s fitness at a Board meeting. When the Court once 
“ arrives at the conclusion that the Directors have in good faith 
“ rejected a transfer on the ground that the transferee is not a fit 
“ person to become a member of the Company, it will not review the 
“ Directors’ decision. The Directors are not bound out of Court to 
“ assign their reasons for disapproving. If tliey decline to do so, or 
“ if their decision is challenged in Court and they refrain from 
“ giving evidence, upon which a cross-examination may take place as 
“ to their reasons, or if, giving such evidence, they refrain from 
“ stating their reasons, the Court will not, merely on that account, 
“ draw,an unfavourable inference against them. In these articles 
“ there is an express provision protecting the Directors against any 
“ liability to disclose their reasons. They are, however, at liberty, 
“ if they thiuk fit, to disclose them, and if they do, the Court must 
“ consider the reasons assigned with a view to ascertain whether they 
“are legitimate or not, or, in other words, to ascertain whether the 
“ Directors have proceeded on a right or a wrong principle. If the 
“ reasptts ^igned are legitimate, the Court will not overrule the 
“ Directors’ deoisran merel) because the Court itself would not havl 
(1) ? Law Tiaios Sei-orto, fist), 
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sliareholder^ transferred shares to his own nominees to vStrengthen 
Ms voting powers. The Directors refused to approve the trans- 
ferees, not from any personal objection to them, baton the ground 
that the transfers were colourable and were intended to increase 
the plaintifi^s voting power. It was held the Directors had no 
power to refuse to allow the transfers except upon objections per- 
sonal to the transferees. That case was followed by Farran, J., 
in Kaikhosro Y. Goorla Spinning and Weaving Go. (1). 

In the applications before us, the lower Court has found 
and in that finding I agree, that due consideration was given 
by the Directors to the matter of the various transfers, but 
I am prepared to bold further that in rejecting the applications 
for registration they acted bond fide and as they believed in 
what they considered to be the interest of the Company, On 
the authorities quoted they ■were not bound on rejecting the 
applications to give their reasons, and as I have said, except 
in one case, they did not give their reasons. Evidence, how- 
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Upon which they acted were not personal to the applicants# 
It was in fact admitted that there was no objection to them 
personally, apart from their connection with McRobert. The 
objection was to McRobert, who, it was feared, would, from his 
position in the Cawnpore Woollen Mills Company, be likely to 
influence them to vote as he might wish. It should be here 
mentioned that the Muir Mills and the Cawnpore Woollen Mills 
were in no way rivals in trade, the one being a Cotton and the 
other a Woollen Mill, McRobert was not transferring his 
shares to his own nominees with a view to increasing his voting 
power in the Company, which, apparently on the authorities, he 
might have been justified in doing. He was merely influencing 
his subordinates to take shares which were being offered in the 
market. As the Dirfictnrs K n.VA nr\ w 
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register the transfer- ■were not legitimate. If their reasons had 
been legitimate, vre slioiild not be justified in -itting “as a Court of 
“ appeal ” to use the words of J amf s, L. .T., in Bn parte Pemxey (1) 
“from the deliberate decision of the Board of Birtetors to whom 
“by the constitution of the Company the question of the deter- 

“ mining the eligibility or non-eligibility of new members is 
commit fed 

In Tn re Ooel-port China Co. (2) where the Court refused to 
interfere, there was no evidence to show that the Directors had 
exercised their poner improperly or with want of bond fidee. 

Although, as I have said, I consider that the Directors ofthe- 
Muir Mills Company duly considered the applications before 
tium and in rejecting the applications for registration acted bond 
fid^, and as they believed in the interests of the Company, vet 
the reasons upon which they based their refusal not being legiti- 
mate reason-, the Court has power to interfere, and I therefore 
think that the Court below was right in directing the Company 
to register the names of the applicants. 

I would accordingly affirm the decrees of the Court below 
with costs in this Court in each case. 

Appeal dismissed. 

JfV . ^usticB ^end$TS0U. 

HEM KTJNWAE and asoiihee (Plaisiipps) «. aMBA PBASAD akd 

AEOtTHEB (BBPETOAEgPS) 
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objtctiOH was piopeily talesi theieto by way of second appeal against the 
decree 87ieo Nath 8%ngli v Maw Mm 8%ngli (1) ; 8her Singlt v Miman 
Smgli (2), Mhar% Upadinav Mau^Iian Okaudit ri ; 8ani Lai v 8r% K%&hen 
(4) ; Ohandarmng v KJmnalhah (5) lefeiied to 

The facts of this case sufficiently appear from tbe judgment of 
the Court. 

Munslii Golml Fmsad and Pandit Madan 21ohan Malaviya, 
for the appellants. 

Miinshi Harihans Saha%, for the respondents. 

Hendebsok, J. — In this case four plaintiffs, Kaj Bahadur, 
Musammat Mohni, Musammat Lachha Kunwar and Hem Kun- 
war, sued the defendants to recover possession of certain property 
to which they claimed to be jointly entitled. Ihe Court of first 
instance gave the plaintiffs a decree from which the defendants 
appealed, making all four plaintiffs respondents. 

Before the appeal came on for hearing, the appellants alleged 
that Musammat Mohni and Musammat Lachha Kunwar were dead, 
and upon their application Hem Kunwar was added a respondent, 
as the legal representative of the two respondents said to have died. 
When the appeal came on for hearing, Horn Kunwar satisfied the 
Court that Musammat Mohni was alive, and that he was not the 
legal representative of Musammat Lachha ; and further, that the 
application to pLjce him as their representative on the recoid was 
made more than 6 mouths after the death of the latter. No notice 
of the appeal had been served on Musammat Mohni, and upon 
that ground the lower appellate Court hold tliat as against her the 
appeal could not proceed. With regard to Musammat Lachha, 
he set aside the order, which was an ex-par te order, by which 
Herji Kunwar had wrongly been placed on the record as legal 
representative of Musammat Lachha, and went on to say : — The 
result is that under ^.ection 368 read with section 682 of the Code 
of Civil Procedure, the appellants’ appeal as against Lachha 
Kunwar, the deceased respondent, will fail.” Tliereui>on, in the 
same judgment, he proceeded to deal with the appeal on the merits, 
and m the result maclo the following decree, namely, that the 

appeal of the defendants-appellauts be decreed as against the 
* ♦ 

(1) All,, 19. (3) Weekly Hotes, 1899, lS6i‘ 

{%) Weekly Notes, 1900, p. 109. (4) (1893) L U., 14 Alb, 2^1^ 

(i) (1898) 1. 14. K., 22 Boia.. nS. 
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pkinfiffs-respomlents, li.j Bahadur and Hem Kuowar only, and 
ihe Mnnsifs decree so far as if concerns them bo set aside, and in 
place theieof it is decreed that tlio claim of the plaintiffs- respond- 
ents, Eaj Bahadur and Horn ICun\\ai, be dismissed 'ivith costs 
that the appeal of the defendants appellant, be dismissed with 
costs as against the plaintiffs-rcspondenls Nos. 2 and 3 (ig 
Musammat Mohni and Musa mn at Lachha Kunwar), and the 
Munsifs decree so far a. it eomoriis thorn be upiield as it is.” 

There was a further order as to costs which i. immaterial in 
this case. 

Against the decree of the lower appellate Court, Eaj Bahadnr ^ 
and Hem Kunwar appealed on the following grounds, namely— 

(1) because the appeal should have abated as the representatives of 
the deceased respondent Lachha Kunwar were not brought ujion 
the record within the period of six months allowed by the Statute 

(2) because the trial of the appeal was contrary to the express pro- 
visions of section 3C8 of the Code of Civil Procedure. A pre- 
liminary objection was taken th.it these grounds were not directed 
against the decree of the lower appellate Court, and that the appeal 
was really an appeal against an order of the lower appellate Court 
under section 368, in effect, if not in term., directing that the appeal 
should abate so far. as Musammat Lachha Kunwar was concerned 
and not against the decree. I think there is no ground for this 
Objection. The appeal, in my opinion, was against the decree. 

here was no .separate judgment upon the matter of the death of 
one of the respondents who died. That matter and the merits 
of the appeal were dealt with in the same judgment, and the 
finding of the Court as to both was embodied in the decree In 
substance the appellants before the Court impugned the deSree 

ItiLT."; “‘’‘k' »PP»Inp<.n themorils,™ 
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appeal against her failed, be treated as an order in the suit separate igoo 

from the findings upon which the decree is based (which I do not 

think it is), then there is an objection w'hieh is taken and set Kubwak 

forth as in the memorandum of appeal, that the appeal to the 

lower appellate Court ought to have abated altogether and not 

partially. 

My attention has been drawn to the following cases:— 8heo 
Nath Singh v. Ram D%n Singh (1) ; Sher Singh v. Diwan 
Singh (2) ; Dhari Upadhia v. Raushan Ghaudhri (3) ; and to 
r-a Full Bench decision referred to in the first of these cases; but in 
the view I take of the present case I do hot think that any of 
these cases apply, as I consider that in the present case there is an 
appeal directed pgaiust the decree of the lower appellate Court. 

Ueie no application was made within the time limited to place 
the legal representatives of Lachha Kunwar, the deceased res- 
pondent, on the record. The appeal was one where the right to 
appeal did not survive against the surviving respondents, but 
against them and the representatives of the respondent who had 
died, and under these circumstances, section 368 read with section 
682 of the Code applied, and the proper order was to have 
directed the suit to abate. 

In any case, in my opinion, theic is no substance in the preli- 
minary objection. Under the Eules of the Court (Rule 9) every 
memorandum of appeal must be headed “First Appeal, or 
“ Second Appeal,” as the case may be, and it was contended that this 
appeal, though headed “Second Appeal’^ as being an appeal from 
the decree of the lower appellate Court, dated the 26th September, 

1899^ was in reality a first appeal from an order made on the 
same date and embodied in the de< ree. I see no reason why, 
if that contention were right, the memorandum of appeal should 
not be amended. The misdescription was not one which could 
have taken the respondents by surprise, or otherwise prejudiced 
them. The stamp on the appeal, as a second appeal, is more • 

than that required in an appeal from order. Moreover, I find 
I am supported in this* view by a case reported in Sant Lai 
Sri Kishm (4). In the view which I take, 

(1) (1895) I. L.X 18 All , 19 (3) 

(2) Weekly Notes, 1000, p. 109. (4) 
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MbM, that under such cireiimstanees the second paragraph of section Sl'J 
of the Code of Civil Procedure did not exclude the application of the first 
paragiapli of that section 

EeU fnithei^ that sections 82, 88 of the Indian Trusts Act (Ho II of 
1882) did not apply. 

Sanhunm Sayar v. 'NamMdr% (1) and Kimlalmga E%llai v. 
Artaputra FadifteU (2) distinguished Monaf^a v Smappa (3) refeired to. 

The facts are fully set forth in the judgment of Mr. Justice 

Banerj i. 

J3abii Jo^QThdjTo No/tlh Oh ctud/IiTi iiikI S* G* JBctTiCTjity for tli© 
appeJkiit'2, 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya for 

the respondeBt. 

Banebji, J.— Sujan Siugli, the father of the plaintiffs, held a 
decree against Hiia Singh and Sahib Singh, wbioh the plaintiffs 
put in execution. It is alleged by the plaintiffs, but denied by 
the defendant, that the defendant Rudar Singh was the agent 
and general attorney of the plaintiffs for the purpose of sui->erwe- 
- iag tiiB^proeaedxngs connected with the esecutibiTd^he decree. It 
is further alleged that an appluction was made on behalf of the 
decree-holders under section 294 of the Code of Civil Procedure, 
for permission to purchase the property which was advertised for 
sale in execution of the decree, and that the application was 
refused on the ground that other decree-holdeis had taken out 
execution against the same property. Ths. allegation lb tra 
versed on behalf of the defenAiut. The plaintiffs further state 
in their plaint that after the refubal of the Court to grant them 
leave to bid at the sale, the defendant purchased the property in 
his own name, and made the deposit required by section 306 of 
the Code of Civil Procedure by raising money on the plaintiffs' 
credit ; that subsequently the plaintiffs paid that money and the 
remainder of the purchase-money, and that the defendant agreed 
to convey the property to them after the confirmation of the” sale. 
Objections were taken to the sale on behalf of the judgment- 
debtors but they were overruled, aud the sale was confirmed, and 
a certificate of sale was gianted to the defendant under section 
S16 of the Code of Civil Procedure. The sale took place on the 

< 18 S 8 ) L I. B., ir md., 383. (3) (mS) I L. B., 18 Mad , 
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the plaiu tiffs’ consent. As has already been stated, I take the 
plaintiffs to assert that the purchase by the defendant was made 
without reference to them, th;it subsequently when the plaintiffs 
were informed of the purchase, they supplied ihe purchase-money, 
ratified wiiat the defendant had doue, and consented to take a 
conveyance of the property from the defendant after the sale had 
been confirmed in bis name. They do not say in the plaint that 
when the defendant’s name was entered. in the sale certificate it 
was entered wilhou* their consent. On the contrary, they assert 
that it was entered nominally, that is, aabenamidar for them. 
Upon such allegations it is not open to the plaintiffs to contend 
that the second paragraph of section 317 applies to the ease. As 
they liad been refused permission to bid, they could not possibly 
have said that their own name should have been entered in the 
sale certificate. 

It is next contended on behalf of the plaintiffs-appellants that 
this is not a ease of a henami purchase at aljj.and therefore section 
517 bar H^-aippiTCattoaT— -This Contention is not borne out by any 
of the allegations contained in the plaint, but is, on the contrary, 
opposed, to what is stated in the 9th paragraph of the plaint. It 
is, howevei', urged that the plaintiffs have stated all the facts in 
the plaint, and that upon those facts the case which arises is that 
the defendant is the plaintiffs’ agent, and has purchased the pro- 
perty as such with the plaintiffs’ money, that this is therefore a 
case of a constructive trust, and that the plaintiffs are entitled to 
the benefit of the purchase made by the defendant, and must 
be deemed to be the purchasers of the property. Reliance is 
placed upon the provisions of section 88 of the Indian Trusts Act, 
1882. That section contemplates the case of a person clothed 
witlf a fiduciary character, who by availing himself of his position 
gains an advantage for himself. The foundation for the rule laid 
down in that section is that a person should not place himself in 
such a position that his duty may conflict with his interest. It is 
not asserted that the defendant was employed for the purpose of 
purchasing tlie property in question on behalf of the plaintiffs, and 
it is not alleged that ifVas within the general scope of his duty to 
make such a purchase. Aceordiue' tA tbeid -t > 
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ol Cml ftooedure. Although, therefore, the plaiotiffe „„ 
have paid the mono, with which the sale oonsidemtion was paid^^ 

"• ““ “'«<«"*. « tvas oot open to 
he plaintiffs to she tlie delendaiit on the allegation that they were 
the real parchasers,^ -tWaTTETd^^^ 

1. m a .nit tins d.,0,!^^ :S!h , Z 

tem^a ed by section 817, and i, is the policy of that seoUor^o 
preclude the institution of such a suit. The analogy of a purchase 

by one member of a joint Hindu fomilv in u purenase 

half of the other members of the family^does nL'^fo'' 
apply in this case. In tne case of a jofot Hindu f - , T 
ofoise itself is made by all the members of the family! iclXg 
the person m whose name the purchase is made, and it is not f 
^se of a purchase by a person who is not the real purchaser 
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purchaser in that ease was the agent of the plaintiffs, and had been 
employed as agent for the purpose of making the purchase on behalf 
of the plaintiffs. That was not a case in which the leal purchaser 
was the decree-holder himself who had not obtained the permission 
of the Court to buy, and consequently would have infringed the 
provisions of the law if he had bid at the sale and purchased the 
property. That ease is therefore clearly distinguishable from tlie 
present. Section 88 of the Trusts Act miglit be applicable to the 
case which was before the Madras High Court. The ease of 
, Kumbalinga Pillai v. Ariaputm Pad%achi ( 1), is also distin- 
guishable. That was a suit for the specific perform inre of a con- 
tract by the auction-purchaser to convey the property to the plain- 
tiff. Had this suit been a suit for the specific performance of the 
contract which the plaintiffs allege 1 the defendant had made 
with them to convey the proportv to tliem after confirmation of 
the sale, that ruling might possibly have been applicable. Even 
if tbe suit had been one for tlie specific performance of the alleged 
contract, it would still have been a matter for consideration 
whether such a suit would not be a suit the object of which was to 
defeat the provisions of law. But we need not consider the point, 
as the present suit is not one for the specific performance of a con- 
tract. The ruling in Monappa v. F^urappa (2) has no bearing on 
the present ease. In tlmt ■.-uit the .metion ])urchiser had deliv- 
ered possession to the real pnreha'-er, and had subsequently 
dispossessed him, and it was held that there was a w.aiver of 
right, and that the delivery of po'^session might amount to a ’ 
transfer of title. Foi the .above reasons the decree of the lower 
appellate Court is, in my opinion, right. I would dismiss the 
appeal with costs. 

Aikmah, J.— I am entirely of the same opinion. The plain- 
tiffs, who were decree- holders, had tried to obtain permission of 
tlie Court to bid for the property advertised foi sale in execution of 
their decree. That pei mission was refused. The property was then, 
it is said, purchased by the defendant as agent of the plaintiffs, 
and the sale was confirmed in his name. He therefore became 
a c^Jified purchaser, 'i'he plaintiffs come into Court, alleging 
thrt the purdha'-e was made with their fhnds, that they a*e the 
1 1 I' ^ Maa , 436. (2) (1887) 1. L. B . 1 1 Mai)., ' 
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CRIMINAL REFERENCE. 

Before Mr, Justice Blair, 

In Tns Matter of MADHO PERSHAB.^ 

Act Mo, Mil of 189G fBxe^se Act), section, 49 — Bicense to sell spirits 
retail-^Beatlh of licensee before expiration of period of licence — Bight 
of his heir and partner in business to continue sale^Bersonal nature of 
Iteence, 

Meldf tliat a licence for the retail sale of liquor under the Excise 
Act, No XII of 1896, granted in the name of one man, does not on his 
^ death before the expiiation of the period of the licence descend to his heir 
and partner in business so as to Justify the said heir and partner in business 
in continuing to sell duiing the unexpired poition of the peiiod nimod in 
the licence, 

Wheie an order had been made for the s ile of the hquoi , part of which as, 
as ibove luled, illegally sold by the accused: Meld, tint if the said liquor Jiad by 
devolution or othoiwiso become the pioperty of the accused, there wis no reason 
why it should not he attached and sold. 

The facts of the case sufficiently appear from the judgmout of 
the Court. 

No one appeared. 

Blair, J. — The District Magistrate of Mirzapur refers to this 
Court this oonviotion and sentmceby a Magistiato, inflicted iii.der 
section 49 of Act No. XII of 1896. He doubt® the soundness of 
the conviction in point of law, and lu the alternative suggests tli it 
as the offonco is i purely technical one, the conviction and sen- 
tence should be set aside. I may add that an order has been 
made foi the tale of the litjuor, part of which has been held to be 
improperly retailed. The facts are that one Hira Lai, the uncle, 
as I understand, of the person convicted, who^e name is Madho 
PeraJiad, held a licence for sale by letail of European spirits, 
wliich licence would be in force up to some time in September of 
the present year. Hira Lai died in the month of April, and It 
was after his death that Madho Pershad having no licence iiimself 
made the illegal sale or sales of wliich he has been convicted. It 
is said, I know not with what truth, that Madho Pershad is Hira 
LaPs heir, and was his iiartner daring his life. 1 do not think 
there is any doubt as to the technical soundness of the conviction 

A licence is a*|ier8onaI grant, largely made for peivonal reasons,' 
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ifter the death of the lieensee, attach 
►pertj or devolve upon liis heirs, r do 
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could have sold the liquor without, at 
J whether .such sale was in violation of 
iat a fine of Rs. 50 inflicted upon a 
ihing but a very small sentence for an 
* by four months’ imprisonment or fine 
ivith both. I sot aside the order of the 
he confiscated liquor, and instruct him 
with a view to his arriving at a con-' 
confiscated and ordered to be sold 
ersluid. Jn that case I see no reason 
iaehment and sale of suoh liquor. If 
otherwise the propeity of Madho 
couhscated and sold. Let tl e ps^pers 
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« CHANDKB (Dbpehdant) «. KONBO akd othees (PiAXEUErs) • 
Procedure Code, eerhon, 13, 2ii,-Prmefer of Property Aet fNo 
ro/isaaj *e<,W88. ^.^-Pewe not uecordance mAh judgment 
’Inier^reiat%m of deeree. ^ 

■liexe A mortgagee ia ?uing upon his mortgage included in his plaint cer- 
fo^rty which was not xucluded in the mortgage deed and this fact was 
ntly OTcdookcd by the defendant who defended the suit, and where, while 
gment declared « that a decree be given against the hypothecated 6sUte,« 
decree the property affected was described as “the property specified in 
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Pandit Moti Lai Nehru for the respondents, 

Kkox, Acting C. J., and Blair, J. — The suit out of wlnoh 
this appeal arises has reference to a certain share of property 
which will in this judgment be referred to hereafter as share 
A. This share A is a share in mauza Gummawala, which 
belonged to Sri Bam, one of three brothers. 

Sri Ram’s brother, Nagar Mai, held a second share, which 
will be hereafter styled share B. A third brother, Sohan Lai, held 
a share, which will be described as (^+— ). 

Sohan Lai was succeeded by his sou, Shankar Lah Nagar 
Mai and Shankar Lai borrowed monie., from one Bansi Lai, and 
as so<‘urity mortgaged in his favour share B and (y+-|) 

Shankar Lai died and his property passed by succession 
thu-. Y to Sri Ram, ^ to Nagar Mai. In execution of a decree 
a^inst Nagar Mai, was sohl and purchased by Kondo Mai, 
one of the respondents to this appeal. Kondo Mai is heir to 
Sri Ram, and thus held both the shares A and y+Y’ 

Bansi Lai, however, brought a suit upon his bond and 
impleaded only Kondo Mai as the representative of his 
original mortgagors. Kondo Mai defended the suit, but appa- 
rently overlooked the fact that share A, or a portion of it, 
was included among the property sued for. Share A is not, 
and never was, included in the bond upon which Bansi Lai 
sued, and was not therefore property over which the bond held 
by Bansi Lai and upon which he sued created any charge or 
lien of any kind. 

The judgment which was given in favour of Bansi Lai ran thus 
in its concluding clause: ‘‘that a decree be given to the plaintiff 
“ for Rs. 10,349-4-6 against the hypothecated estate, except that 
“portion of it which is in the hands of Murli Lai and Lachmi 
“ Chand i.e,, share B,” From the concluding words of the judg- 
ment and from other passages in it, it is evident that thS intention 
of the Court was to grant a decree over the balance ot the 
property hypothecated,^and only that, Ms.,Y+.|»-Share B being 
expressly excepted by name. 

In the dec^e the property affected is described as the pro- 
^ I|>edfied1a the plaint and as modified, to wit, by tiio 
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Rani Chander, the pn 
absolute, and into thi 
Konbo. of share A, or a portio 
Chander purchased. 

Kondo Mai then i: 
has arisen to recover 
sold, on the ground tl 
not have ^en include 
sold. 

1 he Court of first i 
that it was barred bj s 
Kondo Mai should, ii 
have raised as part of h 
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Sine on the ground 

of the Code of Civil Procedure. 
Igment of the learned Miinsif, 

' to the suit that no part of share 

inate Judge overruling this decision, has 

' upon the merits, and it is from 

™uer mat tire present appeal has been brought 

We agree with the learned Subordinate Jud: 
which heard the first suit never intended 
any property other than that hypothecated, and th 

decree says » the property specified in 

must be held to mean, the hypothec 
the plaint. The order absolute undei 
against any property over and above that' 
tinder sejioa 88 ran. The present suit 
section 13 or section 244 of tiie Code 
bold otherwise would not only be 
would be permitting the plaintiff 

he must know to be a piece of sham ' 

if fraud. ^ ^ practice, more than i 

We dfamiss this appeal with costs. 

Appeal dismissed. 


■ge that the Court 
to give a decree over 
lit where the 
the plaint” is meant, and 
property mentioned in 
lotion 89 could not rim 
against which the decree 
is concluded neither by 
of Civil Procedure. To 
i aa act of injustice, but it 
to take advantage of wlmf- 
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^Before Mr, JitsUoe Blair and Mr, Justice Senderson. 
QUEBH-EMPP.ESS OTMAL DAS ahj> omms:^ 

•Frevious statement fe .eommitUng. 
Vse of such statement 
Act m, 1 of 1873 (Indian 

Talcing into 'con*' 
in joint familg. 

’—Act ho. IKXjF of I860 (Feual CodeJj sectio7z AIZ. 

— 3 made a statement before tbo committing' Tdagls- 
-siles from that statement in tbe Court of Session/tiie 
can be used under section 
w witness^ but tbe use 
as substantial CTidonce of the facts alleged by the witness 
!s fraught with the gravest peril, and could never have 


Vriminal Frocedure Code^ section 288- 

Magistrate retracted in Sessions Oourt- 
Sessions Court as substa^itwe evidence 
deuce AetJ^ section 30 — Confession oj 
eider aUo7i^^— Finding of arms and stoln 
house’— Fvideoice—, " ’ " 

Where a witness who has 
tfato subsequently rcj 

statement made before the committing Magistrate 
288 of the Code of Criminal Procedure to contradict the 
<of such statement 
on the prior occasion 
been the intention of the Legislature. 

The woi'ds take into consideration in. section 30 o 
Act, 1873, do not moan that the confession referred to in 
the force of sworn eridenoe. Ci.wen-:Em'^ress v. Khandit 
Tho bare finding of stolen property and arms in ' 

Hindu family is not such evidence of possession on th 
members as would form a sufijeiont basis for a conviction 

OjsTLy so much of the judgment is reported as is necesisary to 
the points referred to in the head-note. 

The Government Advocate (for whom Mr. F. K, Porter) 
for the Crown. 

Blair and Henderson, JJ. — After setting forth ths facts of 
an ordinary dacoity, continued as follows 

The police do not appear to have obtained any clue for nearly 
a fortnight. They then began to make arrests, and upon the 12th 
February last and the succeeding days confessions were made by 

three of the present appellants— Nathu, Bhola (of Nagla Gulal) 

and Darola (of Eatu). The police also, on or before the date 
mentioned, had got into communication with one Genda, who 
afterwards appeared under a tender of pardon, and came before 
the Magistrate to give evidence for the prosecution. Three 
persons, other than, those here as appellants, were committed, and 
upon trial were* acquitted by the Sessions Judge. IJpipn the hear- 
mg in , the Sessions C-snrt, Gend a, who bad appeateA before the 
:i ; * : ■ i' , ‘ * Criminal Appeal No. 409 of 1300, • ■ - ' 

S ■ 'if'!" f ' • ' A (1890), I- I.. B.. 15 Bom-, 68. " t 
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Magistrate and given evidence for the prosecntion, was called 
a. pr,»o„ii.n. He .hen se.d .he. he h„e„ jZl l£ I” 
acoitj that the Collector did not offer him a pardon, and that 
he had heard nothing about it. The statement made before L 
Magistrate was p„t before him, and he admitted making it Tut he 
said that It nas all false, and that he was forced to makf it.' Upi 
I f Sessions Court, tho evidence given by him 

befoie the Magistrate, which was put m to contradict the^state 
ment that he knew nothing about the dacoity, was used as sub 

torn .her "r “'■P'”"”*’ i*"- Against n.any!f 

a. all “ T “ Oonrt • 

•pp.ll««fa who have bsan conrioted mainln 

ev r /r r I- “ei to Z 

evidence of Genda zeqnire, careful consideration. He is the nersen 

SrS ““f “■* bofore .he m2. 

“rt T« Tl!1 i« tbo Se«L 

and that he knew anything about the dacoity 

and hat he took any part in it. The Sessions Judge then co^ 
fronted him with the statement he had made before tht Magistrate 
and he was compelled to admit that he had made such a statemel’ 
and alleged that he had done it under compulsion. It ig that 
evidence before the Magistrate so repudiated by him that th 
prosecntion has put forward as evidence to be believed Id I!? 
npon .n ,ho Ssnsions 0„„., and upon tta. eviincjl tl™ 
Judge has thought it fair to act. As to the admissibility of that 
.T.d.n» to tonteadto. Us allegation ,ha. ho knew no.uL Zh^. 
ever about the dacoity, there can be no question; but the use of 

Orilr fp ■ f ^ 288 of the Code of 

’ incom^^ ° angnage; but we entertain the strongeft 

the Legislature that the substanoe of such* 
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statement before the Magibtrate, when retracted and repudiated^ 
should be used by the prosecution as substantial evidence of the 
allegations made in it. It is difficult to conceive that any 
responsible tribunal should permit the conviction of a person 
upon such evidence if it stood by itself^ and indeed as far as 
what is properly called evidence is concerned, Gendins repudiated 
statement is all that there is on the record to justify the convic- 
tion in several of the cases before us. Taken with this confession 
upon oath are the confessions made by certain of the appellants 
which it is our duty not to treat as evidence but to ^^take 
into consideration.^^ It is not perhaps necessary or easy to 
define precisely what is meant by these words taking into con- 
sideration.^^ This, at all events, it must mean, that they are 
not to have the force of sworn evidence. Indeed it has been 
most definitely ruled in the Bombay High Court in Queen^ 
impress v. Khandm (1), that a conviction resting on such a 
confession alone cannot be maintained. In our opinion, there- 
fore, no conviction in these cases can be sustained, which rests 
only upon the repudiated evidence of Geoda and the statements 
made by the co-accused. Among the poisons who have been 
convicted on such evidence are . — Nirmal Das, Darola (of Fagla 
Gulal) and Sanwalia. . 

We allow the appeals of these three appellants. We set aside 
their convictions and order them to be released. 

The case against Earn Chandar, Bhao Singh and Jhamman, 
in so far m it rests upon the statement of Genda, has, in our 
opinion, no secure foundation, and the discovery of property and 
arms in the house jointly occupied by them together with Nathu 
falls, in our opinion, short of evidence of possession. There is 
nothing to show that they took or dealt in any way with any 
part #f the stolen property, and we think that the bare finding of 
the property in the house of a joint Hindu family is not such 
evidence of possession on the part of each of its members as 
would form a sufficient basis for a conviction. We may add that 
their brother Nathu has taken upon himself all the responsi- 
lity for the possession of the stolen articles ; it was he who 
upon bis own admissioijii, took an active part in the daoolty and 
(1) (1890) L n, B., m Bom , 0$. 
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brought the articles there : he expressly denied that his bro 
had anything to do with the dacoity, and stated that the tl 
found were his own share of the loot. We do not attach i 
importance to a statement of this hind, which would ter 
exculpate his brothers, but we think that, apart from it, the 
no evidence which would justify a conviction. ^ 

The Government have appealed against the acquittal of Ji 
yan, the brother of Earn Chandar and Bhao Singh. Inasc 
as the evidence against him is limited to the discovery of pror 
and arms in the family house, it is, in our opinion, impossib 
support the appeal. 

The appeal therefore against the acquittal of Earava 
dismissed, and the appeals of Earn Chandar, Jhamman 
Bhao Singh are allowed. They will be at once discharged. 

[With reference to section 288 of the Code of Grim 
Procedure see further Queen-Empress v Soneju (1) and Qu 
Empress v. Jeochi (2), and as to section 80 of the Evidence 
Empress v. Sundra (3), Empress v. Firm (4) and an unrepo 
case-Criminal Appeal ifo. 158 of 1900, decided on the 80t] 
April 1900— the material portions of the judgment in which 
printed below,* — Ed.l 
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ittod by the Sessions Court of Aligarh for confir- 
’» There is also an appeal by 
Shibcliarau;, Behari and Param 
ler section 802 of the Indian 
p life. Dammar is not repre- 


m»i,ion or rne sentence of death upon Dammar 
Dammar, There are further appeals by Salig, 
Suhh, who have been convicted of an offence unc 
Penal Code, but sentenced to transportation foj 
sented before us. The other four appear by conn 
On the 30th of September, ISOO, Dan Saha 
murdered. The pla«e whore the murder happened 
village Lametha, where he lived. The medibal o 
wounds, one in front of the neck, the other on 
Weunds wore caused by some heavy sharp-edged ii 
inflicted by the chopper produced in Court. Thei 
the right side of the head. The Civil Surgeon si 
no wound on tho head, by which we understand on 
on the spot on the 1st of October, and they lost i 
The promptness with which the police action wi 
commendation, and adds considerablv to the 
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before Mr* JitsHoe Knox, Acting Q* J., and Mr* Justice Jdlair, 
BAEAB KXJAE ASfD othhbs (AppeIiI-aitts) «?. GOMTI KXJABy 
(Eespondee’t).* 

Owil J^roced%tre Code, section 403 ^ — Temjgorary injunction — Other 
injury*^ 

Meldt that words “or other injury” in section 493 of tho Code of Ci¥il 
Procedure do not include acts of trespass upon property. 

The applioation of the presei^t ajppellant in the lower Court 
was headed Applioation under section 493, Civil Procedure 
Code/^ and concluded with the following prayer 

Therefore it is prayed that by an ad interim injunction 
Under section 493 of the Code of Civil Procedure the defendant 
be prohibited from realising the amount of decree of rent of the 
villages in suit and from otherwise interfering in the manage- 
ment of the properties in dispute either by herself or through 
her mukhtar-ams and karindas.^^ 


was tiie convict Dammar. Ho made a long and detailed statement, which was 
duly recorded by the Alagistrate on the 4th of October. From that statement 
he afterwards resiled and said that it was brought about by malpractices on the 
part of the police. Of any such malpractices there is no evidence whatever, and 
we do not believe tbe allegation. The statement is in full detail. We have 
studied it more than once, and each time that we study it we rise from it with 
a conviction that it is in the main, if not wholly, an accurate account of what 
took place. In addition to this statement there is evidence on the record which 
presses strongly against both the accused Dammar and Salig. There is further 
evidence which, as far as it goes, tends to the conviction of tho other three 
appellants, but so far falls short of proof that it is insufficient to prove participa- 
tion in the act of murder, We shall shortly allude to this evidence. ^ * 4: 

^ * * It is at this point that we taloe into consideration the confession 

made by Dammar. The learned counsel for Shibcharan and other ai^pellants 
contended that wo could not use it unless there was evidence which, if believed, 
amounted to proof against his clients. We cannot accede to this contention. 
WeVe not prepared to dehne the exact extent to which, and the circumstances 
under which, such a confession may be used. The Legislature in using tho 
words which it has placed upon the Statute book obviously intended to confer a- 
wide discretion upon courts and to leave them to appraise the value of such a 
confession. We are not prepared to gay that it might not have been used in 
the present case, and fit> far have sui^plemented the case against Shibcharan and 
Behari as to leave no room for doubt. ♦ * # tit 

1900, from an order of -Munshi Sheo Sahai, 
Adaxtionai Subordinate Judge of Saharanpur, dated th® 2nd M^<?h 19001. 
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Kfox, Actr-o 0. J, and Elaie, J—Tlis i, an application 
for an nijnectioa imdot lection 403 of the Code of CWl Pro 
^nre. auction 493 applie, fe anii, for roelrambg a dlfel”; 

admitted that the case ia not „ono.rn«i with a broach of 
bittitiesonghtto conelrao the worde o .f ^^2 

whiH might hare reference to acts of Ireapas, npon pronertr 

The™ m no authority for enoh a oonatniotion. 

we dismiss the appeal with costs. 

Appeal dismiemd* 
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money decree. At that sale ttose rights and interests were pur- 
chased by Bai" Bahadur Mahabir Prasad Baraia Singh, the 
appellant. Upon Eai Bahadur Partab Chand attaching the same 
property over which he had obtained first a conditional decree 
under section 88, and then an order absolute under section 89 of 
the Transfer of Property Act, Eai Bahadur Mahabir Prasad 
Narain Singh intervened and asked to be heard as the representa- 
tive of the judgment-debtors in Eai Bahadur Partab Chand’s 
decree. His application has been rejected by both the Courts 
below ; it has also been rejected by this Court upon the ground 
that a Full Bench of this Court in Sahhajit v. Sri Qopal (1) 
held that a purchaser at an auction sale is not a representative 
of the judgment-debtor, whose interests he has purchased, within 
the meaning of section 244 of the Code of Civil Procedure. 

We should have thought the matter not open to any further 
question. The learned vakil, however, who appears on behalf 
of the objector, sought to establish that this Full Bench ruling 
was in derogation of what their Lordships of the Privy Council 
laid down in Prosunno Kumar Sanyal v. Kali Pas Sanyal (2). 
We have carefully examined that case : what was therein laid 
down was this— that when a question arises between the parties 
to a decree relating to its execution, discharge or satisfaction, the 
fact that the purchaser, who is no party in the suit, is interested in 
the result, has never been held as a bar to the application of sec- 
tion 244. This in no way affects what was held by this Court in 
Sahhajit v. Sri Qopal (1). In this case the parties to the suit 
were the parties to the proceedings; added to them was the 
purchaser, not as a representative of one of the parties, but as a 
looker-on interested in the result. Here the question which has 
to bff decided is not one in which the judgment-debtor is any 
longer interested ; in other words, it is not a question arising 
between the parties to the suit, and section 244 hag no appli- 
cation. 

We dismiss the appeal with costs. 

Appeal dismissed. . 
(1) (1884) I. i. B.. 17 All.. 222. f. B. (2) (1892) I. h. B., X9 Cato, 088. P. O. 
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BENI MADHO DAS (Piu^jirp) ». KATJN.SAL EriSirOIl Bn'uSAE 
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ir.. IX of 1873 CMan Cantraef ActJ, .,eUon iQ^Uau io fao.UtaU 
gambUng—Loan to md ui paging of gnmlling drU~Contract not 

whih %mmoi cifh fif , 

the dofeadant was to enable him to pay off a gambling debt, did not tamt «i« 
tranBaetion witli immoi ility so as to disiutiHo the plaintiff to recover. 

liiE facts appear sufficioudj from tko judgment of the Court 
Pandit MoU Lai Wehru and Babu Durga Oharan Bamri'i 
lor tho appellant. '' 

!^£r. jOwcLTiict If (till for the respondent. 

Bhekitt and Henderson, JJ,— la this case we are unable to 
eoncur with the decision of the lower appellate Court. 

The facts briefly are that, on the 20lh Hovembor iS96, several 
persons including the defendant-respondont— persons described 
by the lower appellate Court as being men of high social standing 
and considerable wealth-mot together at the house of theplaintiff- 
aCTellant and gambling ensued ; but in that gambling the plain- 
tifl-appellant took no part whatsoever. From time to time it 
would appear that the defendant-respondent lost certain sums of 
iBoney, and in order to pay those ho borrowed from tho plaintiff 
up to Rs. 4,000, which he promised to repay. This fact is dis- 
tinctly found by tho lower appellate Court, which finds that the 
mony was borrowed by respondent to pay bis gambling debts. 
Ihe lower appellate Conrt very properly finds that the agree- 
ment between the plaintiff and defendant was not by way of wager 
and therefore not void under section 30 of the Contract Act: and 
It further finds that the agreement by the defondant-respondent to 
repy Es. 4,000 was in consideration of that sum having been lent 
to him at his request by the plaintiff j and the Court furtherfound 
*at that consideration as it stood was not in itself unlawful or , 
immoral. On those findings one would have expected that the 
inwer appellee Court would have given a decree to the plaintif. 
The learned District Judge, however, came to the conclusion %*! < 
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the general object of the plaintiff in lending money was to 
focilif te gambhng^ and the/ every loan hid this object in view^ 
and eveiy agie^ul^.ni to repay ^.arlcd caine tant; and caen 
contract had as ite genetai delect the facilitation and promotion 
of gambling at the plaintiff^s house. 

In those remarks we are tioable to concur with the learned 
Judge of the Court below. The object of the one scries of 
transactions with which we are concerned here was to enable the 
respondent to pay off his gambling debt as is found by the Court 
below. The consideration for the agreement was the promise 
made by the defendant to repay the money on demand. We do 
not see how the remarks of the Judge as to the general object the 
plaintiff had in lending the money affects the case. The Judge 
finds that the object or the consideration — for they are only 
different names for the same thing seen from a different point 
of view — was not of itself unlawful or immoral. In our opinion 
to lend money for the purpose of paying off a gambling debt 
with a knowledge of it being applied for payment of such a 
debt cannot be considered to be an immoral act. We think 
the Court below ought not to have reversed the judgment given 
in favour of the plaintiff by the Court of fir^^t instance. W*e 
therefore allow this apped and restore the decision of the Court 
of first instance. Appellant is entitled to his costs in this Court. 

Appeal decreed. 
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%i>i ‘iyieide *^(XtTfy to suit hy yrior 

Buhsefuenf smi hy ym&ue mortyayee -^Apportionment of redemphon 

AfOney — Third porlies^ pm chasers, 

A prioi moitg'igea, X; obtaintd a decieo in a sait upon liis mortgage, to 
whifli suit a puisne moitgagee, &, was not made a paity, and subsequently one, 
Bf attaolied tbe deciee, and, Iiavinq put up tbo pioperty for sale, puicliased 
St Hmsell tbe puisne moitgagee, having biouglit i suit for ledemption of 
M?s mortgage and sale of the ptopeity, iTsoId bis rights to P, who was there- 
upon added as a defendant 0 obtained a doeree for ledcmption and sale. 

^ Second Appeal Ho 1S9^ from a deorte of L* O Bvans, Bsq., BIsferiet 
Judge of Aligarh, dated the Gth August 1807, modifying a deoree of Babu Anant 
Bam^ 0ubordiaat© j'tidge of Aligarh, dated the Both September 1808* ^ 
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JTeld pei Banei ji, J., that JP wm entitloa to the whole amount wT i « 
had to pay for redemption of the piloi moitgago, with the oveentiol oftl 
amount Of the purchase-money paid hy D at the auction ealo, uhmh anioimt 
and which amoni^ only, would ho duo to D oi hm rep.osent.tive, S 

a^;::::d " 

Meld per AiLuian, J, that the auction purchaser, JB for his ronii>«o«+ 
«ves), was entitled to the whole amount to he paid hy <? for ledemptr f t 
fiist mortgage. J)tp Narain Singh v Sira Stngi, (1) dissontod f.m ! 
SaUeo ShaHU v. BmUar Singh, (2) distinguished. 

The facts of the case sufficiently appear from the judgment 

of either of tlieir lordships. 

-^ 0 - 00 / and Karamat Husain for the appel- 

Mr. B N Banarji, Babn Jogindro Hath Ohaudhri, Pandit 
Snndar Led and Pandit Moti Lai Nehru for the respondent. 

Ahebji, j.— This appeal has been brought in a suit which 
arose out of the following facts :■ 

On the 19th April, 1878, Mussammats Habiban and Bina 
made a simp a mortgage of 544 bighas 2 biswas in favonr of 

Es. 1^,600, and on the 29th Jannary, 1886, Habiban alone mort- 
Shf snLf property to one Gobind Earn. 

Tte first mortgagees Ironglil a s„it „p„„ tM, „„rtga« 
agamst ooe of tie roortgagor. and the mL of the other 3 

h N. 72 ^nssf ' “f7 ^ 

rp, . **te amount of it was Rs 3.S06-14.6. 

Ihe pome mortgagees were not joined as parties to the 

simntTf."’f°“ '>>»^*M«nts in the present suit, hijd a 
mortegees' 

to be attached a" ®ttoo“Iton thereof caused the aforesaid decree 
he dC ‘'““e -"aitor bo took out eneeutiou of 

on the 2« S, , *” ‘y “‘"■o” 

Oo.the 24th WovemX'M b”tdT’ “ 

-and T«« ii7 u property to Wahid- 

X? Muhammad, defendants, for Es. 4,400, and 

(8) WesHy Notes, 1895, p. 4S. if, 
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those persons^ on the same date^ made a usnlraotiiayy mortgage of 
it to Dnngar Siugh and others, defendants^ fourth party, for 
Es* 6,000. These defendants are admitted to bo in possession of 
the property. 

Goblnd Earn, the second mortgagee, broaght a “iiit for sale 
upon his mortgage, and obtained a decree on the 2Srd February, 
1692. When, in execution of that decree, he sought to bring 
the mortgaged property to sale, he was not permitted to do so 
by reason of the prior sale of the 24th March, 1894. He there- 
upon assigned his deciee to the present plaintiff, Gobardhan 
. Das, on tbe 4th November, 1894, and the latter, as the assignee of 
the decree, brought the present suit on the 7th December, 1894. 

The ground of his claim is that, as Gobind Earn was not 
made a party to the suit brought by the first mortgagees, the 
decree obtained in that suit, and the auction sale held in execution 
t>f the decree, are not binding on him ; that, as subsequent mortga- 
gee of the property, he had still the right to redeem the first 
mortgage, and that by virtue of the assignment made to the plain- 
tiff, the plaintiff is entitled to redeem the said mortgage. He 
prayed for a decree for redemption of the mortgage of 1878 upon 
payment of Es. 1,060, the amount of sale consideration paid for 
the mortgaged property, or such other sum as the Court might 
declare to be payable, and for possession of the property comprised 
in the first mortgage. 

On the 17th December, 1894, that is, after the institution of 
the present suit, the first mortgagees, Kaim Ali and others, con- 
veyed to Prasadi Lai all their rights under the mortgage of 
1878, and the decree obtained upon that mortgage. Prasadi 
Lai was thereupon added as a defendant to the suit and is now 
arrijed as defendant, fifth party. 

Wahid-un-nissa and Jan Muhammad denied the right of 
Gobind Earn and the plaintiff to redeem the first mortgage and 
asserted that as Gobind Earn was the mortgagee of only one- 
fourth of the property, the claim to redeem the remaining 
three-fourths was not maintainable and that redemption could 
take place, if at all, upon payment of the whole amount due under 
fee mortgage of 1878, which they alleged to be Es. §,182-0i-6^ 
mA npoh payment of the sale price. # 
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_ The defence of Diingar Singh and others, mortgagees from n 

■ ttr.lf “’f ' >*“8 ‘k«* 

. Pi*-Kl. L.,I moul 11, u I,., j,I ,0 

mor.g,,c, aBd he churned he e»t,t)ed l„ the „h„I. „ 

. BmoBBl wdh the optoB of Ee. l,UoO, thoBmoBBl of eoBsidere! 
tion paid by Baubidhar. ^^^mera- 

The CoBti of ta. iBetane, of opiBioB that as Gobind Baa, 

™ f “ f ‘be plaintiff 

™ enh led to mlcBi that shaie only, on payieeBt ef a fourth 

mortgage money, which the parties admitted amonnW ' 

^ s. 10,000 on the date of the decree of ftat Court. The 

claim tor posaeseion was diemissed, and a decree was made for 

^e npoB paymml of Es. 2,500, to which it decland Pissadi 
Xial not to be entitled. •i‘i*=aai 

From this decree the plaintiff appealed, and Piasadi Lai 
preferred objections under section 561 of the Code of Civil Pro- 

e appellate Court referred ceriam issues to the Court 

held that the plamtiff was entitled to redeem the whole of the 
property m suit upon payment of Es. 10,000 admitted to be 
due upon the first mortgage on the 30th September, 1806 and 
ur her mteiest on the said amount up to tho date of the decree 
of the appellate Couit. The leained Judge next proceeded to 
»Bsid« .he respective rights of the r„a IfeBdaufe to tte Jd 
amount, and came to the conclusion tl«if iKm n. 
were entitled to Es. 1,050 paid bv R ii ^ appellants 
that amount, and Lai 

mortgagees, was entitled to the balance 
the plaintiff should be granted , 

.^»Bde the decree frlo\t^uJ;u^^“ 

m “jXh Se”'-. l 

Bi fw the X... 
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It is contended that^ as tbe suit was one for redemption^ a 1900 
deci ee for sale should not have been made. This mi^ht have been '^7 ‘Z 
a valid plea had the appellants not submitted to the decree for nissa 
sale made bj the Couit of fiist instance. They did not G^b^bukak 

fiom that decree^ and it appears from the judgment of the lower 
appellate Court that in the firbt Coiiit they consented to a deciee 
for sale being passed. Further^ as the plaintiff, as representing 
the pmsne mortgagee, is not entitled, according to the rulings 
of this Court, to sell under his mortgige without ledeeming 
the prior mortgage, and as the ultimate object of his suit was 
that he might be in a position to sell under his mortgage, a 
decree for sale in the present suit would not prejudice any of the 
parties, and would prevent further litigation. I am not therefore 
prepared to accept this plea of the appellants. 

The seventh plea, which is to the effect that Prasadi Lai, 
defendant, had no looics in the suit is, in my opinioui 

untenable. A.s has been already stated, the decree obtained by 
the first mortgagees, Kaim Ah Khan and others, on the first 
August, 1889, upon their mortgage of the 19th April, 1878, 
was for Rs. 3,o06-l4-6. Bansidhar, who caused that decree to be 
attached and the mortgaged property to be sold, realized Es 1,060 
only out of the amount of that decree. This sum appears to 
have sufficed to satisfy his own decree, but a large amount was 
still due upon the decree to which the first moitgagees, Kaim 
Ali Khan and others, were entitled. Both jiarties admitted 
in the Courts below that Rs. 10,000 was recoverable under the 
said decree. It cannot therefore be said that the fir^t mortgagees 
had no right left which they purported to transfer on the 17th 
December, 1894, to Prasadi Lai. After the sale, which Bansidhar 
caused to be effected on the 24th March, 1894, the first mortgrgees 
had 'subsisting righta under their decree of the 1st August, 1889 5 
and as they transferred those rights to Prasadi Lai, the latter 
has stepped into the shoes of the first mortgagees, and is now their 
representative in interest. This representative status of Prasadi 
Lai was, I may observe, never questioned in either of the Courts ♦ 
below, and no isSue was raised on that point. The oply question 
yirhich was discussed ifi the lower appellate Court as ^affecting 
Prasadi Lai whether he was entitled, as the representatiye 
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of the hiBf mortgagees, to aay part of the morto-a-^e mnnn,, 

wh.ch th. b„„„a f„ „decmrg°fc S 

^ mmtgage. That is the question to which counsd on both ,,1 
00 .™ •>“■■ »”>> *'•‘>> 0 . ,to a„, 

So .rold. “> in 

In my opinion it was not necessary, for the purpose of c^rantino- 
the relief to which the plaintiff was entitled, to determine the 
mal claims of the poisons who alleged that they were entitled to 
he mortgage money. It was enough for the plaintiff to pay that 
money ,,to Court, leaving it to the claimants of that monerto 

ThL ^ suit of their oL ^ 

This would have obviated the necessity of following the ordina- 
rily unusual course of determining the rights I of pel^ 

ZXt'o 1 f ^ However, as the lower 

appellate Couit has appoitioned the mortgage money betwei^n 

mattrl'tdt and as both parties desirl that the 

matter should be determined in this suit so as to avoid further 

The learned Judge of the lower appellate Court has held that 

thetmlwTrf property by Bansidhar, whom 

by th!^first m *** represent, discharged the decree obtained 

.Id? f “ “ “o of <tot deo*. 

to .i»orr;2:f\f7So“‘ 71'"*“ 

- balance of the -.^^rner.rne 

istt har ?"T 1“ -pport of It 

Singh V. 3wa Singh ( 1 ) ^In^If ^a^ain 

a thud party purchased I, Baid:^“Ha<i 

discharged the prior morta-agf ipS a'® 

baenentiUedtoIaim^^^^^^^^ 

«f his not being a partv to mortgagee who, by reason ^ 

l^fO r^eem hinf ^ I ^ snit, had the j 

m i 

'iMkitLJt a) (1687) I. L.B, IS Aai, 527 . 
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mortgage. But if the purchase money paid by sn"*b a p'ot'^haser 
did not folly satisfy the amount of the prior mortgage, he not 
entitled, upon redemption by a puisne mortgagee, to the whole 
amount of the piior moitgage. The subsequent mortgagee would, 
in our opinion, have to pay the full amount duo upon the prior 
mortgage ; but that amount would be apportioned between the Banerjt, J* 
purchaser, whose purchase money satisfied the moitgage in part, 
and the mortgagee to whom the balance of the mortgage money 
is due. When there are more purchasers than one, the apportion- 
ment should be made between them rata, and the balance 
should go to the mortgagee/^ These observations fully bear out 
the conclusion of the learned Judge, which is further supported 
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_ W already expre^ced on the point, and to think that it is eon 
tiaiy to any spe ific piovision of law, or to any role of justice 
equity and good conscience, according to wliiih the Courts in 
, these Piovinces are bound to act. And I may add that after an 

nnK,oas consideration of all that has been said in this case I still 
adheie to that opinion, 

I need hardly mention that in every suit for side brought hv 

morfgigoe, of whose interests thn 
plaintiff has notice, should, under section So of the Trinsfer f 
Prepay Ac, 1882, b. joined .0 . pocy i„ .rj iTiXly 
be afforded an opportunity to exercise the right of redeeming Z , 

Wrre“thl?f" ®»bseqnent mortgagee, he possLes. 

Where, therefore, a prior mortgagee has obtained a dZee for 

sale without making the subsequent mortgagee a party to his suit 

IS entitled to exercise it even after a sale has taken nhee in 
».co..oa of ,h, docceo obWood o,,o„ fho pri„ a 
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mortgage only partially. The reasons advanced in support of 
this contention are, that upon the making of an order for sale 
under section 89 of the Transfer of Property Act, 1882, the 
mortgage security becomes extinct ; that after an auction sale has 
taken place in pursuance of the order, the mortgagee ceases to 
have any right in respect of the property sold ; that the rights 
of the mortgagor and mortgagee pa^s to the purchaser, and that 
therefore, upon redemption, the purchaser alone is eutitled to the 
mortgage money. In the first place, this argument assumes that 
the purchaser is in substance an assignee of the mortgage, which 
he certainly is not. In the next place, it overlooks the very 
nature of a mortgage and the rights of the mortgagee. Every 
mortgage presupposes the existence of a debt, and it is for the 
purpose of securing the repayment of the debt that a mortgage of 
propel ty is made. In every simple mortgage, unless there is a 
specific covenant to the contrary, there is a personal obligation 
upon the mortgagor to pay the debt, and there is also the liability 
of the mortgaged property for the debt. So that the security for 
the debt is two-fold, namely, first, the personal security of the 
mortgagor, and next, the security of the property. The liability 
of each kind of security is to the extent of the whole amount of 
the debt. It is for this reason that, when a person entitled to 
redeem seeks to redeem the mortgage, he must pay the whole 
amount due for the time being upon the mortgage. It is for the 
same reason that when the proceeds of the sale of the moitgaged 
property are insufficient to pay the amount due on the mortgage, 
the mortgagee is declared eutitled to obtain under section 90 of 
the Transfer of Property Act a decree for the balance, provided, of 
course, tbat his right to the balance has not been extinguiohed by 
the o|)eration of limitation or for any other reason. The debt, 
that is, the principal money advanced by way of loan and interest 
thereon, called the mortgage money in section 68 of the said Act, 
being the sum which must be paid in order to obtain redemption, 
the creditor, that is, the mortgagee, is the person who would ordin- 
arily be entitled to get that sum. If a person other than the 
mortgagor entitled to make such payment, e. g., a purchaser of the 
mortgaged property, has paid off the whole amount of tSe debt, 
he, and »ot the mortgagee, would be entitled to the whole of the 
\ 64 
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money pnicl for redemption. But if such otVr person has raid 
only a part of the debt due to and reeoverrble by the moriglgf 
1 fail o see under wha( principle of kw or equity he would have 
tlm right to .appropriate any Mim in evcessoftho .amount paid by 
him If the appellants' contention is correct, such peison would be 
entitled to the whole of the money paid for redemption As how 
ever, in the ease supposed, a pu-t only of the debt due to tbe firsi 
mortgagee had been discharged, the right of the first mortgagee to 
recover the balance due to him would still subsist. WheJ, fhere- 
fore, ae realises the amount of the balance, as be is entitled to do 
the result will be that the amount of the same debt will have beei^ 
recovered twice ovcr-a result which no Court of Justice should 
countenance or sanction. Another and a more serious anomaly 
will arise if the appellants’ contention be accepted. The subseonent 
mortgagee who redeems a prior mortgage is entitled to add to the 
amount of his own mortgage the amount of the prior mortgage and 
to recover the total sum from his mortg.agor and the mortgaged 
property. If the proceeds of the sale of the mortgaged property 

prove insufficient for the re.aIization of that sum, he will be able to 
recover the biknce from the mortg.agor by obtdning .a decree under 
s^ction 90 of the Transler of Propemy Act. If the^ whole amount 
of he prior mortgage be paid to tbe purchaser of the property, the 

£ trtbf f 

ng to the learned counsel for the appellants, .also have the right 
ealize, by means of a decree under section 90, tbe balance due 

the interest of the first mortgagee. So that the mortgagor may 
have to pay the same amount twice over, that is, once to the 

that I do not feel myself justified in adopting a view which 
■vull work such injustice. « »mca 

■will be doneT^ of tke mortgagee, similar injustice 

will be done to_ him in the event of the whole of the mortgage 

mortTageThaf^'^d**’ ^e auctioa purchaser. When the subsequent 
fcn e^- r is not, in my 

mortgrged property 

I y t 


IIW 

\V 11110 XT'?- 

01iAt 

I)Ag 


%' 


VOL. SXII.3 ALLAHABAD SEHIES. 403 

only a part of the debt ; for when the mortgage has been fully- 
redeemed by payment of the mortgage money into Court, it 
cannot posdbly be said that a balance is still duo upon the mort* 
gage. TJie consequence will therefore be that, although the first 

mortgagee to whom a portion of the debt is due has not actually 

realized it, he will be wholly without a remedy in lespcct of tliat Maiutji, jr. 
portion. 

ISTow, let us see whether the view adopted by the learned 
Judge -^viil lead to similar injustice or anything appioaching it. 

The learned Judge has directed that the appellants should get 
•V the amount -which Bansidhar, their predecessor in title, paid for 
the property, and interest on that amount fi-om the date of hi» 
purchase. He has thus awarded the sum by which the pnrch.iser 
was actually cut of pocket. The purchaser has siiffoitd no lo'-s, 
and his only loss, if it may be called a less, m that of ihe g tin 
which he expected to derive from an apparently speculative 
purchase. When property is purchased under circumstances 
similar to those of the present case, the purchaser makes his 
puichase subject to the risk of its being defeated by the second 
mortgagee who was omitted from the first mortgagee’s suit, and 
to the risk of his having to surrender the property upon the first 
mortgage being redeemed by the puisne mortgagee. Tt i, not 
likely that a purchaser under such circumstances would pay full 
value for the property. If he has to give up the propeity for 
which, in the ordinary course of things, he mu^t have iiaid inade- 
quate value, and he is eompensited by the payment to him of the 
money which he paid as the value of the property, I do not see 
that any hardship is done to him. If the propeity is of 1-argo 
value, sufficient to cover the amounts payable under both tbo first 
moggage and the second mortgage, and he prefers to retain it and 
for that purpose has to pay the amounts of the two mortgages, ho 
•suffers no loss, because he receives back tbe amount of the pur- 
chase money already paid by him, and for the b.ilauce he gets an 
adequate equivalent iu the property itself. The present case 
appears to me t-o be an apt illustration in point. Bansidhar pur- 
chased the property in question after Gobind Bam, the second 
mortgagee, had obtained his decree. That decree was apparently 
*n course of execution when the auction sale at which Bansidhar 
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psrchasecl took place, for we find ffiat the said »ile was confirmed 
after the postponemoni of the sale which had boon ordered in 
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exectition of (lobind Raraks decree. Bansulhar, wh : 


creditor, was W^^elf exeadin, the 

mortgage, must have known that in making the purchase he was 
undertalang a risk, namdr, that of the sale being ignored by 
Gobind Ram, who wa. not a party to the first mortgagee's suit. 
He paid for the property a price Mhieh was evidently mneh 
below Its proper value. lU himsdf .old it immaliately aC 
wards for moi-e than four times the value he had paid for U 
and It appears to have been admitted in this suit that the 
property was well worth Rs. 10,000. A person who purchasS' 
property of snob value for Rs. 1,050 only cannot rLsonably 
complam if he has to surrender the property upon getting 
kek what he actually paid. And the appellants are in m 

rtu" whom they derive their 

1 . 18 ime that if, under such circumstances, the purchaser 

ks to surrender the property, he derives no benefit, but as hi 
snsteins no loss and as the benefit be e.vpected to derive was 

haZlortion d7 

jnstief and To •! “ consonance with 

under Us neceseitv of mortgagee ie 
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iiave been Talid had the proprefy been the Only sen'll! i^y for 
the mortgage debt, and the only source from wldcli tint cfth^i 
could be recovered, Boi as has been already said, tlic uritv 
for the mortgage debt is, in the absence of a specific coiiti ut lo 
the contrary, not only the security of the property? 
personal obligation of the mortgagor to pay the debt, and tli€^ 
liability for the whole amount of the debt attache^ f.iih ot 
these securities* 

A puisne mortgagee who was not a party to the limit'- 
gagee’s suit and had no opportunity of redeeming the iiiirtl-* 
gage has to pay the full amount of the debt because he n bnfiiifl 
to pay the amount which he would have had to pay had lu lif i fi 
made a party, and there can be no question that he ■\^ould lio\e 
had to pay the full amount of the mortgage money dm itu* tin 
time being, inasmuch as that amount voiild have been r** 

able from the property also. Where the fiist norig igcc 
realized only a part of the debt by the sale of the propeit} , tliiif 
is, by enforcing the security of the property, there i% 

balance due to him which he can realize by enforcing the other 
security. It follows that when the subsequent mortgagee 
the full amount of the debt and thereby totally discharge'- the 
debt, the person to whom the balance is due, that is, the iir-i 
mortgagee, is the person who has the right to appropriate t!uit 
portion of the money paid by the subsequent mortgagee wliicli 
represents the balance, the purchaser whose purchase money has 
satisfied the remainder of the debt being entitled to the rciiiaiii- 
der of the money paid by the subsequent mortgagee. There mm 
be no doubt that if in such a case the purchaser cannot hold up 
the payment made by him as a shield for his protection to the full 
extent of the mortgage money, he is not entitled to the whole of 
that money. It is, however, said that such a purchaser is entitled 
to use the first mortgage as a shield to the extent of the whole 
amount of that mortgage, but no authority has been cited in sap- 
port of this contention. The contrary view was held in JJalcleo 
Bharthi v. JSmhiar Bingh^ (I). It does not appear to me to |» 
reasonable that the purchaser shouH be awarded an amount whiA 
he nev^r paid. The money paid by the second mortgagee do® not 

• , (I) Weekly Note% tB9^, p, 4S, 
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cuHsist of the proce *d<j of the njorff,Mg«i propertv, nor is it paid 
as aa c<iuivalmt of the valu. uf the .ud pruin rt;. Tiuat mom 
caunot, thciofoio, be rogimled a. deinnl flow the so n roe nv I nch 
has already bion cxh msK'd by the auefioii ^al^> pliieh has taUa 
place m oxotution of the first HinrtgiigM^ deeroo. This ease is 
not a case in which, under the contra - 1 of mongage, the pro- 
perty was the ouiy security for the debt. Tim sec, ml mortgagee, 
It IS true, pays the mortgage money because of Ins iuterot in 
the property, but, as has been ahs-ady pointed out, he does 
not pay it as solely representing the value of tlie security of 
the property The fact of his iguoimg the auction sale and , 
oflermg to redeem the first mortgage doe. not revive the debt 
because the debt had never been extinguished, and it is not 
ou the ground of the revival of the debt that the first mort- 
gagee can get toe balance due to him. A compari.oa of the 
provisions of section SO of tiie Transfer of Property Act with 
those of section 87 shows th.at an auaion .ale of the moitgaged 
property does not e.vtinguish the debt, although it extinguishes 
the security as between the mortg igor and the mortgagee. No 
doubt the first moitgagee c.annot proceed against the mortgaged 

dSofT, ^ 

tS Z u undoubtedly due to him because 

_e peison who purchased the mortgaged property took with 
Csje. .We, and ««„,!, tete 7^- 

perty a v,.l» meet Wo., the voluo whieh it «„M „,herrt« 
lave fetched. For ,h. obove I 

learned colleague and 

bLrS ol tCT^ f ^ 

are cast in ^ 

6 cases m which the purchaser had fully discharged the prior 

“f ll?: y ““f ^ cousidJations eiZ 

arrived n.Zi ® conelusion at which the Court below has 

T ^ niA loortgige money is erro- 

k therefore dismiss the appeal with cost .* 
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The objections preferred nnder section 661 of the Code of Cwil 
Procedure by the plaintiff and by Prasadi Lai are, in my judg- 
ment, untenable. As the plaintiff in his claim distinctly asked for 
possession, to which, it is admitted, he was not entitled, the learned 
Judge was justified in refusing to allow him his costs of the suit. 

I think the award of interest on the purchase money paid by 
Bansidhar which has been decreed to the appellants was under tlie 
circumstances of the ca«e, equitable. I would therefore also 
dismiss the objections under section 561 with costs. 

I would extend the time for payment to the 16fch of January 
• 1901. 

Aikhax, J. — 'The facts which gave rite to the suit out of 
which this appeal has arisen are somewhat complicated. On the 
l9th of April, 1878, the owners of certain property situated in 
the village of Barka, in the Aligarh district, mortgaged it to Kaim 
AH Khan and two others, described in the plaint as defendants, 
first party, as security for a loan of Es. 1,500. On 29th January, 
1886, one-fourth of the =!ame property was mortgaged to one 
Gobind Earn as security for a loan of Es. 325. 

On let August, 1889, the first mortgagees got a decree for sale 
on their mortgage in a suit to which they had not made Gobind 
Earn a party. 

On 23rd February, 1892, Gobind Earn in a suit in which he 
impleaded Ganga Earn and Dupgar Singh, in whose favour mort- 
gages of portions of the property had been executed subsequent to 
his mortgage, obtained a decree for sale under his mortgage of the 
29th January, 1886. 

The decree obtained by the defendant'?, first party, was attached 
by one Bansidhar, defendant, second party, in execution of a 
6im$)le money decree he held against them. The mortgage decree 
was put in execution, and on the 24th March, 1894, the mort- 
gaged property was sold by auction and purchased by Bansidhar 
for the sum of Es. 1,050. 

Eight months afterwards Bansidhar sold the property for 
Es. 4,400 to Jan Muhammad Khan and Musammat Wahid-un- 
nissa, defendants, third,party] who forthwith executed | usufruc- 
tuary mortgage of it in favour of Dungar Siogh and others^ 
defendants, fourth party. )» 
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_ .Oa 4th Decembor, 1891, Gobiatl Ram, fho second mort-n^ee 
so d hm decree to Gobardhan Da., jhc plaintiff ^he proLf 
t B, SW.0-9 TUo plain, iff al.J,o, .I.a, Gotr/r:" 
not having ken made a party to the suit in sshich the doiree on 
the fir.t mortgage ccas obtained, did not lo»e iii. right to redeem 
that mortgage, which light has pa-sed to him, the pi liotiff. 

The relief which the plaintiff askid for in this suii aus a 
decree for possession of the propeity covered by the first mortl 
gage on paymout of Rs. 1,050, the amount fetched at the auction 
sale, or any sum the Court might adjudge to be proper. To 
this prjcr the words «and by redemption of the mortgigo” , 
are_ added Tlie plaintiff also adds a praj er for any other relief 

iSd k ' case, he might be held 

n instituted on the 8th December, 1894 

On the 17th December, 1894, the defendants, fir=t park ’soL tj 

of I9th April, 18i8 and decree of 1st August, 18S9, and Irasadi 
al w® made a defendant to the suit. On Sth February, 1894 
e led a written statement, alleging that the sum of Rs. 9,590-4-0 
was due under the mortgage deed, and that plaintiff was not enti- 

Salnlr? y^S^Sod property until he had paid him 
(i. rasacii) that ainount, ^ 

ukDHff 7T made a decree in favour of the 

1 lamtiff, declanng that if he pays into Court the sum of Ra. 11 020 

m di^harge of the first mortgage, he shall be entitled to bring to 

Toth tb7z 

of 23rd TTel and the amount due under the decree 

of Ks 1] OOP A-’ . j o,oitgagee. Out of the amo^iet 

of si „ t 

that the reDresonLf*^^^^ ^ \ ^ower aj^pellato Court has ordered 

on the first mnrt anction purchaser under the decree 

”o.t Tof r”‘ •* 

PrasadT • a ^ halance shall go to 

KkiL of the r-m, ce .ho Sr., morSogoso. Tho 
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The main plea urged in this appeal is that the apportionment 
of the Rs. 11,020 made by the lo^\er appellxte Couit is wrong. 
It is contended that the assignee of the fir^ morigagees is not 
entitled to any part of this anioimt, the whole of which, it is 
nrged^ should go to the representatives in title of the auction 
purchaser. The question as to who is entitled to the money to be 
paid IB redemption of the first mortgage was the subject of long 
and able argument at the bar. 

The learned District Judge refers in support of his decision 
to a passage in a judgment of this Court in case of Narcmi 
, Singh v. Sir a Singh (1). The pas'-age relied upon by the Dis- 
trict Judge is as follows:— ^af the purchase money paid by such 
a purchaser (hg., a third party buying at a sale in execution of a 
decree on a prior mortgage) did not fully sati^^fy the amount of 
the prior mortgage, he is not entitled, upon redemption by a puisne 
mortgagee, to the whole of the amount of the prior mortgage. The 
subsequent mortgagee would, in our opinion, have to pay the full 
amount due upon the prior mortgage, but that amount would be 
apportioned between the purchaser, whose purchase money satisfied 
the mortgage in part, and the mortgagee to whom the balance of 
mortgage money is due.” Now h must be admitted that the 
above passage fully suppoits the order which the District Judge 
has made as to the apportionment of the money to be paid in 
redemption of the first mortgage. But a reference to the ro^t of 
the judgment will show that the opinion expressed in the passage 
cited was not necessary for the decision of the case before the 
Court, and mii*^! therefore be looked upon as obiteT dictum, I 
was a party to the judgment in Dip Narain Singh v. Mira 
Singh (1). The able argument of the learned counsel for the 
appellants has satisfied me that the opfnion expressed in the 
passage cited as to how the money should be apportioned is 
erroneous. 

In order to explain the reasons for the view I now take, 

I Will state the present case as follows, disregarding the various 
dovolutions of interest which have taken place, as they only Com- 
pjlieate matters and dp not liffeet the decision of the question at 
iseue, ** 

(X) (1S97) I L,Ba0AlJ.,5B7. ^ » 
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p. .Mi on tlio irct moWgago, the puto|,a.or ml a comiihlo titla fa 
fte paoporly ao lar a, the final morlg.-ce ani ho mof 
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»a properly when once it ha, S 1^'“ 
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amount of the second mortgag^ o^Slo il 
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When the second mortga<rei I ' 1 
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is paid ibe amount of liis own debt, be lias no riglii ia proocyt 
against the morlgiged propoity. As said almc, hi- ridcmpthui 
of the fiist inoitgage is only a step towards gt tling in iifc* 
own money. li i*. a lemark ible fact that in thn c the pii - 
sentatives of the auction piuchi&or in them t\ntl(n «^IUcnifnt 
distinctly said that they were willing to pay xny xmonni loond 
due to the second moitgigee^ but no notice whalever is fikctt 
by the Courts below of this offer; and the fact ihii tin CSnif'*^ 
did not take notice of it is not made a ground of ippea! in IIih 
C ourt 

NoW; supposing the second mortgagee pays in the amount duo 
under the first mortgage^ from what source will this amount 
ultimately come? It is clear that it will cone out of tho 
propel ty, for unless the property is of suffioiont value ii 
both the fir©t and the second mortgage^^, the second niortgigee 
will not; in order to recover a comparatively small sum, as ia 
this case, risk the loss of a very large amount. Now, if the amount 
paid in by the second mortgagee on account of the first mortgage 
comes out of the property, wh^t right has the fiiat mortgagee 
to receive any portion of it ? As said above, when the property 
was sold in execution of the decree on the first mortgage, t!io 
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irafcl a still smaller pri^’c, but wlnt the price was w"o are unable to 
say, as the copy of the siie-dcecl filed by him lias somehow disap- 
peared from the record. 

It -was tdteo urged in argument that payment of the whole 
amount to the auction piireliaser would affect the first mortgagee’s 
rights under section 00 of Ait JSTo. IV of 1SS2. In my ]uclg- 
ment the first moitgagoo’s rights under section 00 would not be 
affected. But whether or not, he is not, in my opinion, entitled 
to got any furiher sum out of the mortgaged proper^ than was 
reali 2 :ed when it was sold in execution of the decree on his mort- 
gage. 

For the respondent, Prasadi, reliance was placed on a deci- 
sion of this Court in the case of Baldeo BhaHhi v. Sushiar 
Singh) (1)* The facts of that ease differ from those of the present, 
for, as is observed in the judgment, the first decree was not 
a decree for sale. 

In this case the plaintiff as assignee of a second mortgagee, 
who had lent a sum of Rs. 325 on the security of one- fourth of 
the property mortgaged in the first deed of mortgage, prayed to 
be put in possession of the whole of the mortgaged property on 
payment of the amount realized at the auction sale. The second 
mortgage was a simple mortgage, and the above relief was one to 
which it is clear the plaintiff was not entitled. But he also asked 
for any other relief to which, under the circumstances of the case, 
he might be found to be entitled. With leforence to this prayer 
I am of opinion that the Court below was justified in pasfing a 
decree for sale on redemption of the first mortgage. But, as set 
forth above, I differ from the lower appellate Court as to the 
manner in which the money to bo paid by the plaintiff before he 
can sell the property in satisfaction, should be disposed ojf. I 
would sustain the 6th and 7th grounds of the memorandum of 

the money ought to go to the 
laser, inasmuch as Prasadi by 
rights as the first mortgagees 
a 90 of, the Transfer of Pro- 
rigi^ to money which would 
e mortgaged property, seeing that any rights^ 
J (1) Weekly Note^ 1895, p. 45. , 
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wliich his assignors had over that property disappeared when it 
was sold in exeontion of thoir decree. ’ 

I would modify ll,? decree of the lower Court by directing 
that the whole of the money to be paid by the plaintiff for 
redemption of the first mortgage shall go to the appellants, the 
representatives of the auction purchaser, and I would allow 

thorn the cosfcb of their appeal* 

There is an objection filed by the plaintiff-respondent to the 
order of the lower Court in regard to costs. I would not 
interfere with that order, whioh was within the dis'iretion of the 
loner Court, and would dismiss the objection with costs. 

By the Court— 

Under the sec^ond paragraph of section 575 of the Code of 
jvil Procedure, tie decree of the Court below is alBrmed, and 
the appeal and tlie objections under section 66l axe dismissed 
wi 1 CO'- s. The time for payment of the mortgage-money is 
exteodeJ to the 15th of January, 1901. 

Appeal diemmedn 
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heie must further be action of some kind, the employment of pressure 
or influence by or on behalf of the other party to the contract. 
Jones V. Merionethshire Building Society referred to. 

Where an award whicli purported to be a considered award of 
the arbitrators framed after consideration of the statements of the 
parties and the evidence of witnesses was found in reality to be 
merely the ndoption by the arbitrators of an agreement arrived at 
and signed by the parties to the. reference, it was held thzt this 
would not prevent the award being a valid and binding award 
between the parties. 

Gobardhan Das ?). Jai Kishen Das ... 

_ section *F6'^Agreeme7it 

opposed to '^uoUg policy- Contract relating to purchase of land 
within his circle hy a patwari — Act No. XIX of 1873 fN,»W B, 
Band Berenue Act) section 257.] Seld that a contract entered 
into hy a pat war! for the purchase for his benefit of land situated 
within his circle is a contract which is opposed to public policy, even 
though it may not be roudered void by tbe rules framed by the 
Board of Kovenue for the guidance of patwaris. 

Shiam Lai i). Chhaki Lai 

— — SECTION 23, See Act Ho. 

XII of 1881, section 7. 

SECTION 20-XiOan to faci^ 

litaie gamhlUig— Loan to aid in paying of gambling debt>-* 
Contract not tahited loith immorality,'} Meldt that the fact that 
the object with which the plaintilf lent money to the defendant 
was to enable him to pay oft a gambling debt, did not taint the 
transaction with immorality so as to disentitle the plaintiff to 
recover. 

Beni Madho Das Kaunsal Kishor Dhusar ... ... 

— — SECTION 48 --Joint con^ 

tract — Might of promisee to sue any or all of the joint promisors 
-—Might of joint promisors to he joined as defendants--- Decree 
against some only of several joint promisors —JSjfects of such 
decree — Civil Frocedure Cbde» section 29 -Mindu l4w->— Joint. 
Mindu family— Fosition of managing member)] The eftec^of sec- 
tion 43 oi* the Indian Contract Act,‘*l872, being to exclude the’idght 
o€ a joint contractor to be sued along with. his co*'Con6ractors, th€i 
rule laid <5own in the cases of King v. Hoare and ' Kendall' 
Mc^iUon .longer applicable to cases arising iu'; India, 
event# Mnfassil, since# the passing dfit that 
inept. obWn^ ; a^inst sopa%,,bniy ol; tie 
ifeiaaining Unsatisfied is^f.'no ,bilr Intend contta^t 
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against the othef joint €oiitr>*ctors. v. Ifoar^ 

V. ffamiltonj In re Mod a on, iiooraoind v. i^rliojeid Ki 
CJ^iOwdkr^ V. ^.^ioukee £oii, JiiMivdro J 

.Rajondrolall Jtoan.sUer, Uifrufiohn Chi'.iil v. i%imur 
Monnar Clndii, Khimji v. P n rsh^'ifc.'V U r’d 

bhotf MulnlMou v. Turnor. Pboeloi ui/hf MnKfN v. 
Moduli, Naroyanu €k*dii v. Liik,d('M<t no C4 <•///, i^ifontt 
Land Mori go ye JSanh uf Jndlu, Snhln ( , andr^i v. j 
Dassyru Hoy Luirfnnipvi iSLtg/i B-(tto>hu' v. Tijc 
Banh of India, Mftdiio Pershod Singh JhihntBn- r JBn 
Singky MhukanduA' Pijifhakandn.s v. Lilhinhoi Ka^i.hidn 
fihankar iJernhanhnr v. V iah nurorny JJhuroni S/moh v. A 
Motilal Bevharddr'^s y, G?ieli(thhoi Mar (ram, Bri4.%’7nead 
jfon) WiUoiiy Sjm C»j. y. Halnurrvs Lrouk Sieai 
Rohinson \\ Qeiael, Balmakmid v. S^angrU Brientien 
Bir Bhaddar Setval Fande v. Sarjn Frtfnad, Mh^ni'oni ] 
KalUhy Mhmipat Singh v. Sham Sun,ider ^liHer referred 

The managing member of a Hindu joint f^milv hoi 
tion in relation to the other members of the f-imilv^and 
property peculiar to himself and nut precisely aualo^rm• 
thing known to English huv. Ho is not the aixcntof 
members of the family. 

Iduhammad Askari v. Kadhe itam Singh 

ACTS---j872-~IX (I^'DIANCo^’T]^Ac^T Act), sections 135, 13: 
pal and surety -^Agreement to give time to orincipai 
Gratmiotis agreemeiit^SuTHi g not disaha^'gedA A m- 
tons agreement by a creditor to trive time to tin> princ: 
will not discharge the surety. "Jii order to have such 
agR^ement to give time to the principal debtor must an 
contract, that is, there mnst be consideration therefor 
V. Brxanty Tueher v. Lalng, and Clarhv v. Birley, refen 

Hamodur Das r, Mnlmnnnad Husain 







partition has to follow the provisions of section 124 of the Act; bnt 
it can decide no question of right to the buildings, nor can it 
partition them. 

Ashiq Husain -g. I^luhauimad Jan 

ACTS— — XIX (ISf.-W P. Land Revenue Act), sections 106, 176, 
1,68 — JS^o* XU of ISS i f A ^riculturiatf,'* I/oa?is AoiJ, section 
5 — TaTcavi loan — Sale of house in default of payment of loan 
— 'Effect of such sale.] The pi^ovisions of sections 166, i67 and 
168 of the Korth -Western Provinces Land Revenue Act, 1878, apply 
only to the sale of a patti or mahai. Where therefore a house 
upon svhich there existed a prior incumbrance was sold on 
account of the non-payment of Certain takavi advances, it was 
h(3ld that such sale did not avoid the prior incumbrance. 

Sheo Sampat Pande a- Bandhu Prasad Misr 


SECTION 


Court of Wards— Contract entered into hy disqualifi 
prietor whilst Ms property was under the charge of the 
Wards.] Section 205 of Act No. XIX of 1873 does not 
have elfect when property to which it might apply is reieaa 
the custody of the Court of Wards. Such property can nt 
time be taken in execution of a decree obtained on a 
entered into by a ward of ihe Court at a time when liis 
was under Uie siiperintendoncc of the Court. 

Himanclial Singli v. Jhaman Lai 


Eo VIII of \S7'd (Eorlhern India Canal and Drainage AotJ, 
section 4fO — Civil a nd Eeaemie Court s — JurisdicHo7i - Suit to 
recover alleged exces.’i payments in respect of ir^Hgation dues.] 
Eeld that no suit would lie in a Civil Court to recover jiryments 
alleged to have been made in respect of irrigation dues in excess 
of what ivas properly leviable on the plaintiff, 

Balwant Singh The Secretary of State for India in Council... 

SECTION 2'B7, See 

Act No IX of 1872, section 23. 

— 1874— XIV (ScHEurLEB DrsTRrcTg Act) section e^-Eule 
17 of the Kumaun Rules, 1894— Coie of Civil Procedure, sections 
562, 56 i — Right of appeal against order under section 562 — 
Order of remand where decision of first Court was not confined 
to preliminary point.] Where the Deputy Commissioner of Naini 
Tal decided that a suit was barred by limitation, but at the same 
time also came to a definite decision on each of the otbex* issues, 
and the Commissioner in appeal, setting aside the finding as to 
limitation, remanded the case under section 562 of the Code of Civil 
Procedure. 

62s 

Meldf that under Government Notification No. dated 

27th dune 1894, Rule 17, an appeal lies from such an order of 
remand, Saiyiit Mus^har Eossein v, Mussdmat Modha Mihi 
referred to. ^ 

- further that the suit between the parties not havingsbeeh t 

confined by the Deputy Commissioner to the J)reriminary point, it 
w^s not? under, sections 562,^564, of* the’ Code of Civil ^Frofeiiure#’'' 
open to the^Commission^* to make-an order under 
’ . . ^ . Hafijs^biui Bahim p* Eajafiafiisii ' - .Ac 
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ACTS- 


Execntion of decree. 


i-y sBCTXoiN’ 14 — Zimitmf.ian 

oiler cause of a hie nature" to iefect of juris Aiciion — 
or<in procedure^^ In ousos in which section 14 of tlie Indian 
itatiou Act, 10''. « pleaded as protecting the plaintilf from tho 
of limitation, if ihcre was an inability in tlie Court to entertMu 
’’y **'"/ ""we connected in any way 

Tikf n*t£’B“1:f^dofoct plaintiff, thj cause 

iom4 ^ ^ im-isdiction within tho meaning of 

ion 14. It 13 not necessary that the cause which proronted the 
ner Court from entertaining the suit should be a^causf which 
independent of and bejoud the control of the plaintiff. 

Hence where the inability of the Oonrt to entertain the forn,er 
of plaintiffs and causei? of action and 
want of good 

plaintiff was held entitled to the .benefit 
^ffiSraramgsWi'.'-lw was proseoatinff the former ««;*.ei,r+ 
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Maldar 


Y* Bo7iomaU Maldart Bam Suhhaff Das v. Golind JPrasad, 
i 7 ') ^efaii Sossein v. Sheo 

L".,, V. Bni Tchha, Nnrasimiia v. MnUavan, 

Ur.ha &a,ri Sesh^pin £ai, ,StMai-ou Nayuiu v. Yaiajia 
V. Mimigax>^<i. CUtty and ^«son v. 

rcf(‘rreil to. 

^rathiira Singli « Bliawnni Singl» 

Limitation Act) schedtob 11, aeticm 

biiu by michoii pvTchaner ufmorlyayed property to cancel 
a pei pcitial leau granted by the moriyayor in contra'cention of a 
^oppiar f tn mor^yaye.'] During the coiitinuiuice of a mortgage 
winch contained a covenant against alienation of the mortgaged 
property, the mortgagor made a perpetual lease of that property, 
liie mortgagee brought a suit on his mortgage, and haying obtained 
a aeeree, put the mortgaged properly up to sale. The auction 
pui chaser of the mortgaged property on becoming aware of the 
existence of the perpetual lease, sued for its cancellation and fora 
aeclaratioii that the defendant had no right to interfere with or 
obsf.nict the plaintiif in respect of the xvroperty in question. Seld. 
that the limitation applicable to such suit was that prescribed by 
article 1:^0 of the second schedule to the Indian Limitation Act, 1877. 
and not that prescribed by article 91 or article 95. The main prayer 
, . ^ decree declaring and establishing the 

plaintiffs title and the prayer for cancellation of the lease could be 
treked as merely subsidiary to the main relief asked. Pachamuthu 
Y. CJnnnappan and lima Stianhar v. KalJca Prasad rofiU’red to. 


Procedure Code, section 2^14. 


Procedure Code, section 294. 


«12C'Tion li)(f)-^P{oUfication 
of die \%th Mar oh f 1893 — MxempHons from the operation 
^ct-^Vo'iunbeers.'l A volunteer, heing a person 
^ ui viruue of Notification No. 4 >8, dated 18th March, 1898, 
xovemmeut of India, is not exempted nufrely with refer- 
his duties as a volunteer, but geaofally (subject to the 
IS mentioned in the said Notifie itiony It is therefore not 
for a yolnua'cr t*j possess fireoirms and to use the same. 
Queen -Km press ‘o. Samuel Luke 

sEG2'ro>s 19 2’ 

ns of Arms Act —’Government Notifi\ 
ch 1879 —Government dfotificaHon 
Personal use - • 
of exempted person.'^ 


7 - PxeinpHom from 
\vaivm 'No. of the 
No. 458 of the IBth 
of Arms Arms carried and used 

ow I -- ,r--- j. -3 By 

^7 of the Arms Act (Act No. XI of 1870) issued by the Oovernment 
of India, certain persons, amonj^'st them Bajas and Members of the 
Legislative Council of the^Lioutenant-aovefnor of the N.-W, P,, 
were exempted fron^ the operation of sections 13 and IS o# the said 
Actj b^t with this proviso, that, "execqjt where otherwise expressly 
stated, the arms or ammunition carried or possessed by such perscuis 
shall bo %r their own personal use, th#’ tho; ter^s 

of this provisb would allow of a per^>n exemp'ted under thu'notx^lsl'^ ‘ 
fcf?».'abote llluded to sendbpg ' a ^ servant armeC-wph 
neighbouring di^rict to ^pot for^him, jAo. 

parried And used % the seifyant of ' 


of India, certain persons, aiiionj,'st the. 




/ 
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"personal use” of the e'sjempted person within the meanini? of the 
notifie^iion. 

Qm‘eti -Em press v Din 

ACTS— 187 ^)— I (India V At r), sen i, abt. H-^Stamf^driu^Ies 

of awonaftoii — Special resolution ~ Mesohif 10 ti huperhedtnp 
articles of assonat 10 a — d( t VI of mS'Z ( Indian Vompanie^ 

ActJ, i>€c(%oni> liyj'f >] A comniey limited by soaus and alu idy 
possessing articlts of as&ociitioii piuceetbd to pi&s a special 
resolution, in virtue of which i doc 1111 ent wis dr iwu up eiKitled 
" irticles of assocUliou ** in supei’scssion of the a.i tides iheretofoie 
in force. The rccoid of this special ic solution was under the provi- 
sions of section 79 of the Indian Companies Act, 18S2, sent to the 
Registrar of Joint Stock Compinies, to be recorded by him. The 
document was impounded by the Ih»gistrar on the giound that it 
required to he stamped as articles of association, and wjs not so 
stamped. Hereafter a reference was m de by Lhe Board of Eewenue 
to the High Court under the prov sions of section 40 of the Indian 
S amp Act, 1S7‘>, as to whelher the document in question required 
to be st imped Meld that the Indim Co upames Act did not con- 
template any such thing as »e » aiiic^es of ns^oci ition, and ti'at the 
docun **ijt in f|ues‘iO'> wis not.uug moii* thin .he record ot a SiA'Cial 
resoluoion, and as. such did uod icqi i^e to be staiiptd 

In the m itter of the New Egerton Woollen Tdills 

" — 1 S8t — V (i'uOIUTK A^D ADMlVlSTllATrON AcT), SECTION 3-— 
Pruhiite — Will --Doiutnent intended to take effect partly in the 
lifetime of the executant and parity after the exeintant^s death. \ 
Theie IS no objection to one pirt ot an instiumont operating 
prmeenH as a deed and another infuluro as a will. Croe^ v. Cross 
relmred to. 

Chand Alai v* Lachhmi Narain ... 

— - XU (N -W. P Kent Act) section 7--Mxproprtetartf 

tenant‘d Mxproprietary righte arising on sale 0 / part only of 
tendorh proprietary riyhtb.} Meld tint in oidai tlut the provi- 
sions of stcAon 7 ot the Noith-Wes eiii liovinc^s Rent xlct, 1881, 
may come into opeiation, it is not necissuy thit the zamind ir 
should lose or with hts piopnetaiy lights in itsjiect ot the 
whole ot his in.cieso in the mahal. B^tawam Ft aiad v Q-hulam 
Muhammad approved. 

Meld also that if a zamiudar sells his zamindan rights and 
includes in the sale the light to cultiviboiy possession ot the sir 
land, and agrees to rebn([Uish his evpiopnoiaiy riglus in respect 
of the sir land, the vendee, in ihe event ot >ueh posse»>i m not being 
delivered 01 expropiietuy lights not being lelinquished, is nol 
entitled to cl lim a rtf und of the s%le price or any portion thereof. 
Bhikhmii Stnyh v. Mar Bars id appioved, 

Mnilidhir V. Pern Kaj ... 

^ SECTION Application for 

i^jcctmeni ax a tenant-— *8uh&egueni &mf for ^ectmeni as a 
CiwZ and Mevenue Courts —durisdicHon.’X 
mere fact of a plainti^ in a suit for ejectmenf in 
^ / i t ^ previous occasion applied to the Revenue 

iJ 1 1 1 1 .yW defendJ.iit would not estof Mm 

nnUwfttUy in po^ssession. , 
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-XII (H.-W. P. Ebnt Act) sections 3(1. M(h)’^AppUm* 
timf&r eJecftMui m a ieimni-Subwquent suit for ejeeiment a$ 
Ilrtoppel^Ciml and Uemnue Ponrtt- JurUdir- 
Il»!d tlint th<* fact tli it a pi liutift iu a civil sixit for eject* 
of iitx alleged tre&piasei hm on a previous occasiou taken 
proceedings agaiiist the defeiitUnt under section 3G of tin* 

Act, 1S8I, 18 not of neees'.ity fatal to the suit in the Civil Court. 
JBaldeo SU/fh v* Imdad Aft and Dm iV«rai» Rai v. S&eo Charaa 
M&i distinguished, Zubeda Bihi v. Bheo Chamn followed. 

Hainid Ali Shah o. Wilayat AH 

SKCTiovs m, in-Smf for 

reeortied share of profits Suit for settlement of aecounts — 
Dimitation.^ Where for the purposes of a suit in which a share 
of profits 18 cUinied by a recorded co-sharer, either agiinst the 
lambardar or against one or inoie or all of the other co sharers, the 
Court is asked to adjust the aceounfs. whit ha‘^ to be looked to h 
the main and substiniiai object of the suit. If the main and subs- 
tantial object of the suit is to ohtun a settlement of .ueounts. 
and the obtaining u decree for a share of the profits is only t!ic 
ulterior object of obtaining such settlement of nceounts. then the 
suit is to be regarded as a suit for settlement of accounts. If the 
main and substantial obje^ct of the suit is to recover a Hhare of pro- 
fits which the defendant has received in e\ces8 of wdiut he is entitled 
to, and if the Court is only asked to go into the accounlbineidentally 
to that main object, and for the purpose of determining whether the 
sum claimed is due, then the suit is not a suit for settlement of 
accounts merely, but it is a suit for a share of profits within the 
first category of section 98 (h) of the N,AY, P, Bent Act, 1881. 
Mohan> v, Doala Trasad, C’stplained. Indo v. Xn^o, rofiUTed to. 

Malik Muhainm id Karim and others ». Ganga Pande 

* — - SBCTTONS 170, 17 1, 172. See 

Civil Proci^dure Code, sections 2S5, 29o, 4A. 

* 1882 — II (lyniTAv Trits'csj Act) sections 82, 88. See Civil 

Procedure Code, sections 2iH, 817, 

-18S2-IV (Tbanseee oe PBOTEBTr Aor), section 30. See 

Hindu Haw (2). 

— ' — SHCTTON 60, See 


SECTION 8,^. See 


Hindu Haw (2). 

— ' — SHCTTON 60, See 

Mortgage (2) 

— SECTION 82. See 

^Mortgage (1). 

SECTION 8,^. See 

Mortgage (8). 

srcTiON 85— 

jqmoe^Drwr and snhteqnent mortgagees — Dfeet of non-eomplianee 
mfh seoMon B5,*| A piior mortgigec, without making a puisne 
mortgagee a p^rty to hh suit, sued on his mortgage, obtained a 
decree for sale, sold the mortgaged property, and purchased it him- 
self* Subsequently the puisno^mortgigee holding a mortgage over 
the same property hrou^ii his mortgage into suit wdthoni masking 
the prior mt^itgageo a pn*ty, and obtained a decree for sale. Meld 
that the piiisne mortgagee could not bring the mortgaged property 
fejale in execution of such decree. funH frmad v. Mifhen fin# 
Moi^, ^ 

Meh.rbtno % Madir All * ... « «*• »*• 
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Ciril |»re^editte Code, sections 13, 241. 
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ACTS— .1882— IV (Transfee of Probeb'Ft Act), section CIO— 

fun of decre( ^Beeree for sale on a mortgagB-^2torf gaged pro- 
perig sold in execution of a decree held hg a different mortgagee 
--Set Hon i)i} not appluahUd] In onW to inaka tha rome% pro* 
vidad by section Oo of the Transfer of Property Aet avaiUble, it is 
necessary that the mortgaged property should have been sold in 
execution of the decree held by the peison applying for a further 
decree under section 90. Section 90 does not apply where the mort- 
gaged property has beeu sold under a decree held by some other 
person. Muhammad Ahhar v Munshi Mam, Weekly Notes. 1890, 
p. 20S, followed, 

Badri Das «. Inayat Kh in 

; VI (Indian Companies Act) sections 29, 58, 92— 

cation to compel regi}>tration of transfers of shares'— I)isere~ 
iionarg poioer of Directors to refuse regutration — Articles of 
As&ociahon — Interference of the Courtsd} Where the Directors 
of a Company (the Muir Mills) refused to register the transfer of 
shares and relied on Article 21 of the Articles of Association, which 
empowered the Directors to “decline to register any transfer 
of shares to any person of w'hom they may for any reason dis- 
approve.”— 

(1) Meld, that it is not necessary under section 58 for the appli- 
cants to join their vendors in their applications. Mx parte Menney 
distinguished ; Shinner v. C%ty of Jjondon Marine Bisuranee 
Company i Bondon Founders Association v. Clarhe ^ Maine v. 
Muichinson s Fx parte CHlhert referred to. Fx parte Sham 
followed. 

^ (2) Where it was found that there was a defect in the consti- 
tution of the Boird of Directors, which was not cured by the 
Articles of Association. Meld, that the Court was not hound to 
dismiss the application under section 68 on the ground of its being 
premature, there having been no refusal to register by a properly 
constituted Board, but might treat the defence set up as a refus<a 
aud deal with the application on the merits. * 

(3) Where it was found that the real objections entertained 
by the Directors to the various transierees were (1) their connection 
as employes of the Cawnpore Woollen Mills with McRobert (the 
Managing Director of the Ciwnporo Woollen Mills) and the per- 
sonal animosity existing between Johnson (the Managing Director 
of the Muir Mills) and McEobert, and (3) the desire of the Directors 
(of the Muir Mills) that McEobert should not add to his voting 
power at the meetings of the Company, and (3) that therefore the 
objections were not personal to the applicants themselves Meld, 
that where the Articles of Association give a discretionary power 
to the Directors to refuse to register a transfer, and it appears that 
the Directors have londflde considered the matter, the Courts will 
not compel them to disclose their reasons, bnt if they do disclose 
evidence is produced as to their reasons, the Courts 
wiB consider whether those reasons proceeded on a right or wrong 
principle Meld, further, applying the principle of English 
cases, that objections not person il to tlie transferees do not con** 
^xtute legitmato reasons. Foole v. MiddUUm-, In re Fell Bros , ; 

1. ^ v. i'arquhar s Kaihhosro r.iOoorla 

itafl Weavias Co.j In re Ooalport OMna Oo. refewed. 
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ACTS -1883«. XV (X.-W. I\ akb OriHC :AruxK tVAJtvrr^ Ac iX cfcttbs* 
40— 0 / mtvrradffor refftren/afalhifuiarrmr^fif 

Munifiiml iav Jurlsdi^ iio^i Htid thii 

a Mugistr.itfS Mctiiig liiuler s* iiuni 4«i of Act No. \V of ISSA, jssu» h 
a warrant lor the ivali/ition oi Meam of mnnitiptl t iv s ill<gM! 
to be One, the Magisti ite aeting in n minjsU*u 4 | eiptiitj onl^ 
and has no jnrisditiion to in«|nne as to ^vlnthir sneh }r'*f1rsaie 
redly tine or not. 

Ellis t\ The Miinieipd Board of Mnssooue 

— 7 — ^ — - srt um 

69— 0 / Hiffence Muninpfil h^€-law--'Pi^mr f>f 

Mlmnei^al Board fo /five a /jeneral authorlf^ fo insithtU erm* 
plaints on Us helitdf.J Jleld that section 60 of the X.4V. P, and 
Otidh Miinieipalltles Act, 1889, confers upon Vtinicipal Boards in 
the Xorth-Western Provinces atic! Ondh the power to defegite 
generally their authority to make complaints in respect of mnnicipal 
offences ; and this general delegition includes not nurely the giving 
of anthority to do the formal act of pr< senting a comphint to a 
Coiirt, but the exercise of discretion as to \ihether In any given case 
a complaint shall or shall not be msde, 

Powell t?. The l^fnnicipal Board of 'M^insoorh 

1881. -Ill (AtinicriiTTjETSTK' Loax®} Act), sectioj? 5. Sec Act 

Xo, XIX of 1879, sections 160, 167, 168. 

1890— Vn I (OrAKBiAx Avi> Wabbs Act), ssctio^^ 11— 

dian and Tf'^ard’^-Beafli of ffuardian^ Sn^t hp ward aoain%i 
gitar<Han\% wn for rendtfion of actonnfs'} Held that no snit 
wonh! He by a i,\ard against the son of his Ute guardian for ruuli« 
tion of accounts, Eamednir Twari v. Shhtn Hnmar icfernd to 

Manmofhonatli Bose Mnllick n. BiSiiilo Knmir Bose 
^fnlliek ... 

— — IX KAxnwiTs Acr), srcTroNs 72, 76— Jc/ 

JX of (Indian Contrari el), sections 151,152, HU— Co»- 
iraet-^Baiiment — Lialnhtg of hmliS"— Burden of proof ^Baih 
wag Compung,} Where goods are d« livered tt* a railwiy company 
for carriage not *Sit oi^ncVs risk/^ and sinh goods are lost or 
destroyed %\hik in the custody of the company, it is not for the 
owner suing for compensation for such loss or destmetion to prove 
negligence on the pari of the ccnnpaiiy, but, when the owner has 
proved delivery to the company, it is for the company to prove that 
they have exercised the care required by the Indian Contract Act, 

^ 1872, of bailees for hire, 

Hankn Bam 0 . Indian Midland Railway Company 

-1890— XTI (Excise Act), sictioi? 49— to sell spirits 

retail^^Beatk of Heemee Before expiration of period of license — 
Might of Ms heir and partner in husiness io continne sale---- 
Bersom I na fare of license,'] Meld, that a license for the retail sale 
of liquor under the Excise Act, Fo, XI! of 1 896, granted in the name 
of one man, does not on his death before the expiration of the period 
of the license descend to Siis heir and partner In business so as to 
justify the said heir ^nd partner in business In continuing^ to sell 
during the unexpired portion of the period named in the license. 

* Where an order been made for the sale of the liquor, part o| 
which was* as above ruled, illegally sold by the accused: Meld, that 
if 4lie ^aid liiggor had by devolution or otherwise become the property 
of th« accused, there was no Reason why it should not be attached 
pnd sold, ^ 

Madho Fershad, Tn the Matter of ^ 
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AOEMMEKf, CH? VTUI rOUi::? 8ee At y No. IX of 1872, bKciioKS Un, 
ANCIKXr DOOIjMKNI’S, Prksi \uhiok is to. Nee Aa Ktu I of 187*^ 

StCtlOllH (>.>, ’M. XU#-., 

APPK \3u. See Civil Piocedure Code, S{‘ciioos .172, 588* 

r Ste Civil Prooccliuo Cotle, seeiioii 501. 

* Abitement of See Civil Pionduro Code, section 231. 
lai'tioa to e Ciyii Pioctdiuo Code, sections 372, 582. 

Freseutatiou of. See Letters Patent, section 8. 

ABBirKiiTION, See Partiierslup, 

ABMS. See Act No, XI of 1878, section lUffJ. 

See Act No XI of 1878, sections If), 27. 

AETICLKS OF ASSOCIATION, See Act No. I of 1870, Sclicdnio I 
Article 8. ^ 

ASSIGNMENT pending suit. See Civil Procedure Code, sections 372. 588 
AUCTWN PURCHASER, suit by. Nee C.vil Procedure Code, section 

~~ -* title of. See Execution of decree (o). 

AWARD, See Act No. IX of ls72, sections 15, 1(J, 19 
BAIDllENl. See Act No. IX of lolH), sections 72, 70. 

See Act No. IX of 1872, aettions 118, 151, 153. 

BURDEN OF PROOF— l am Joint Mmdu e 

deje^idanis mme of tk{ propeHl it {Z 

was their seif-aeqmred proverh/ 1 hx n i 

IHudy allegufto I tlie H i id^^?;.! 

tlie phintiff wisameinlHuv tlfo defetdantr lilc^ 

some of tlie piopeitv scludnkd m iht^ ^ that 

ple..ded Ih.t iL bnl/of Ibc piopcr y „ Mui 

^ssessiou, their own eolAui^ll^d pltty 

burden o* pioof was on tbe defend.uits to Giow tbit fttif “ ^ 

was then' self-.trnaisit on Ga'e>ir7ay „ 7 c “ 'j 

Kanhi i Lai «?, Dtibi Das , . . 1 

""" See Act No. IX of 1890. scetmns Vc 

""S', "^motion or-s„ i., ' 

— sections 36, 90(5), " 

T XIX of 1873, section 241 

: I ^ Mona :^5,"S95, Procedure Code, see- 

pF i M j ^ ! I CODE, SKCXIOKS 13- m ^ 

I IV F/ ‘nl? Wherca*5noftga«e 
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%\lwti\ wliile l!i«* jwigmi'nt i f!» < tm* Im» gm n **p;mmf 

tiu' liypfstljf intul ni t]j« ilifru' Oj«» pmfjrrty tIFf fti il Win 

(lesfilbHl IS ** tlje prop^ rty in tlu pUiiil ’** 

i/f/ff, tliai thf iWui iiniyfe In W t i mt in tin hyp*>iltn iitui 
pro|^nfey H cntn lud in ilin pljihit, and tint iniUnr II rnr 

soetion 211 of ilio C’fnlo of I’ivil Pfr eodnro fonclmtul lln* ii< f« ndaot 
Imm MiWqin ntly *«ijnig to tin pin|w»rfy wrongly nohnlnl 

in tlio pi lint, 

Knn Clu wit r ?, Komlo ,, ... 

OWII4 PHOCMinilK r()l)l‘X siniioxs 1*% 

what eiretim^fmiett a fiicint^n may If* Jnfitmta m 
defenduuf^»2 ^'^liere.ia adjwlicaiion Imwimi dtfi'wl m rim*®- 
rnty to give tlie appropri ifee relief to tl e phintiff, tlie ailjwlieati^m 
will be ref Jndieafa between tlie defemUntn a*? well m bit^’ieea the 
pUintiff m\l ilefewhnts. Bnt for tbi*? effeei to atiae tlieie tamt 
be a wiillict of interest bi tween tbe defiOfUnt's awl i jntigwent 
dellmr ff the real rights and obligitionn of the defeiKlint*i tnfer nt, 
Wifliont neit'^tjity a Iwfginer t will not be rtf jtfdira^fi mnmigni 
defendant *5!, nor will it be r/t jinheata an on erst tin in by mere 
inferenee from the faot tint they lm\e been eoileetivciy defrtW In 
resisting a claim to a slure irmde against them a» a gi on p Mam- 
lima dm Sarny an v. Sarciyau 3i a had ft, f. L. H,, II Horn. 21 fl, 
Jltmad Alt ir Sajaimi KFfan, I. L All, do, and Madkavt 

V. Xeitf, I L. II , 15 Mid , 201, followed. MMjiafli r.Muke- 

skat Sf»ak, ITetkly % ISJl, p, t-? b lefvried to* 

Section ait ti the Ce ie of ihvil Pioctdute does not, nnliH% the 
decree itself prccieds on a gionm! common to all the thfemlmH, 
enable an appellate Pew* to dtiule, upon a grennd %^lnek it consi- 
ders to be common to •>11 the defendants, an apptml |mferred by 
some only of sneh defendints and to reverse the dt eree of the Pawt 
below in fai’onr of all the didewiants Mitran Wai v, Srant 
Sinyk, 1. L. 1* , 2<l All , S, retened to. 

Chajju a, Umi 10 Si ugh 


section 4b 


~ — * sn iiov 2% Sec Act Ko. IX of 1H72, 

— * * ^rcTio?^ SO -- Sumer &m ytrsansiMifffBsM 

simiiarfy in ike retuH of a sniiSfrmtutan g%rm iasome ie $me 
on kekaif of aii- — Permiffion qranifd offer tke fliny of ihe »mii 
by some eiify.] M$ld, that the permission m|tii red by section 80 
of the Code of Civil Frew dmro nny be granted after the iiuig of 
a suit by some only of the persons interested therein, Fernmdm 
V. Modriyues followed, 

Bakh‘o Bliarthi 0, Bir tlir 


EFC1»I0KS hi, 578 — not signed bg 

Ht anikorized mgeni--* Ji feci of suck wmi of stgna- 
f«re — mi nereftanlg wid’^-^Mreack of conimei^ Measure 
of damages.]^ Me!d, that the mere fact that the plaint Sn a suit 
has not been signed by the plaintilf named theiein or by ar^ person 
duly anthorfased by him in that behalf as required by section $l of 
the Code of Civil Pifladiira will not necessarily make the plaint 
absointely volf* A defect in the signatnro of the flaint, or the 
absence of signature, where it appears that the suit was In fact fiM 
with the knowledge mi by the anthority of the plaint!! ipamed 
therfin, may be waived by the defendant, or. If, necessary* -onred 
, by pa|»dteent at any stage of the salt, and having regari td 
section WB of the Codosof Civil Froeo^re, is not a gronni jte inter- 
fernbe I& ap^ls^l* MaJiiMamWt, Maiesar Wdtk mdt Mhk^kid 
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as wonld come within the 


QEJinRAli INDBX. 


Budam Saha Va, votenul bo. Mar, /M Ahmad 
y. Nihal Ahmad overruled. Mahabir Vramd v. Shah Wah%i 

diatingnislied Katew Nath v. A a ay an ami Sadri Prasad 
V. Phaywatt Phar discussed. Maaiid, atad 

Tho phiintiff sold to the deCeudant a certain number of cases of 
embroidered muslm. The defend,, nt look delivery Tsome of lh« 
refused to lake delivery of or pay for the rest. The 
plamtifEs re-TOld the goods lofused by the delendant, and brought 
a suit against the defend int for damages. Ueld, that the uroncr 
measure of damages was the diffoienco between the contract price^of 

-Ilf,! ! ? to accept, and tL p?4 

realiTCd by the plaintifE on the re-sale. Moll Schaite # cl v 

fro^T* ° foUowed. Yule # Oo. v. Mahomed Soemin Assented 
Bastjeo t?. Smidt 

102,103, im— Order diemisaing 
a euitfor defanli of appearance— Constr action of order— Anmlt 
cation for reetoration of euit— Pleadings— What consHtuftsan 
Appearance .] In construing an order alleged by one side and 
denied by the other to be an order under section 102 of the Code of 
Civil ProMdure, the order will be considered as an order under 
section 10-, if, apart from the meio description which the Court 
gives of Its action, and apart from the actual fact of the plaintiff's 
appearance or non-appearinco, the real moaning and substance of 
the Court’s action is, that it dismisses the suit on tho view, whether 
?<^^ap^ar^°'^^’ and tho defendant does 

Where, his suit hiving been dismissed for default of appcir- 
anca under section 102 of the Code, the plaintiff applies for its 
restoration, the defendant cannot contest the application in limine 
as one which cannot be entertained at all under section 103 by 

showing that at the time of the dismissalthere was an appeirance 
bytheplamtiffiin fact orin hwibutas an answer to thfapplici! 
tion on the merits tho dcfendint can raise the contention that the 
plaintiff was not prevented from appearing because in fact he did 


meaning of section 102 
of the Code when the plaintiff is represented only by a pleader who 

IS without instrnctions enabling him to proceed with the case! Ind 

nJi - adjournment. ShLhar 

Pat Pu^ j. Padha Krishna and Soonderlal v. Goorvraiad 
Mahomed Aaeem-ooUahv. AH Suhsh. Kashi plrsZt 
▼. I>eh% Das and Kanah% Dal v. Waubat Rai refei'red to, 

Lalta Prasad Va Hand Kisliore ,,, 

■ * — SEOTrosT 211, See Excctifeion of decree (1)« 

^ , gicTioK 230 — DxecuHon of decree-^Dec’* 

reefor payment of moneg-Kypothecation decree- Construction 
of documen t.^ A decree was passed on the ,5tli March 1884, based on 
» compromise between the part es The decree was for the Xment 
«oney by. instalments, and ZZr loR Z 
declare t:hat 4 The propeity m the bond remains Ifynotheeated a a 
before The defendants hare no power to transfer it. If anv ot^er 
hypothecated property In satisfaotion of 
by the defendants, the plaintiff shall have now« to 
teke otffc; execntlon of the decree without waiW Cr the Sat 
J^ents, and ^ to cause the hvnothecatted Tirnner'fTr iin. 0L->iJx * 


m 
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the Code of Civil Procedure JanM JPrasad v. Balde& 2^arain, 

1. li* B., 3 AIL, 216, distnififuished. Oliundra J^ath J>€y v. Burroda 
Skoondur^ &ko&e, I. L. B , 22 Calc., 813, and Xal Behary Sinyh v, 
MaUbur Mali man, I. L. E., 20 Calc., 106, referred to. 

Fahalwan Singli u, Naiain Bas ... ... 401 

CIVIL FROCEDUBE CODE BTCnoN2Sl--Mxecutwn of deoreeSuii 
mider $eeho7i 2.11 * — Suii decreed — Appeal by decree-holders’-^ 

Death of one of two joint dec* ee-h aiders - Abatement of appeal,^ 

A suit was instituted against two joint decree-holders under section 
280 of the Code of Civil Procedure for a declaration that certain 
property which had heen attached by them belonged to the plaintijBfs, 
and was not liable to be taken m execution of the decree. The suit 
was dismissed by the Court of first instance, but decreed by the lower 
appellate Court The decree -holders appealed, but during the pen- 
dency of the appeal one of them died and no steps were taken to 
bring his repiesentatives on the record within the prescribed 
period. 

JMeld that the appeal abated O-hamandi Lai v. Amir Begam 
referred to. 

Kamlapat n, Baldeo ... ... 222 

— SECTioir 234 8ee Execution of decree — 

Civil Procedure Code, section 204!. 

, — SBCTiour Execution of decree Ques» 

tions for the Court executing the decree— Sale in execution- Suit 
by decree-holder and judgment-debtor aga%nst auction-purchaser 
to set aside sale alleging an mu ertxfied adjustment of the decree 
prior to sale,'] Meld, tint the provisions of section 244 of 
the Code of Civil Procedure disallowing a separate suit to determine 
questions arising between the parties to the suit in which a decree 
has been passed and bearing upon the execution thereof, operates 
not only to prohibit a suit between the parties and their represen** 
tatives, but also a suit by a party or his representative against an 
auction purchaser in execution of the decree, the object of which 
suit is to determine a question which properly arose between the 
parties or their representatives relating to the execution* discharge 
or satisfaction of the decree. Basti Mam v. Mattu and Brosunno 
Kumar Banyal v. Kali Das Sanyal referred to. 

Bhani Ram Chaturbhuj ... ... $$ 


* — — SECTIOK 244 — Bvecution of decree — 

Question arising between the parties to ih suit**— Bale of pro- 
perty hy the Collector as ancestral property —Suit to set aside 
sale on the ground that property mas not ancestral,] Certain 
property of a judgment-debtor having been sold by the Collector a 
under section 020 of the Code of Civil Procedure as being ancestral 
property, the judgment-debtor sued the decree-holder and the 
auction -purchaser to have the sale set aside upon the two main 
grounds that the property was not ancestral, and therefore could 
not legally be sold by the Collector, and that the real purchaser at 
the auction sale was tho^decrec -holder himself who had not obtained 
the leave of the Uourt to bid. Meld that the question ^thus raised 
weres questions arising between the parties to the suit within the 
meaning of section 244 of the Code of Civil Procedure and that the 
suit ’«iould not lie. Ba^^i Mmm v. Katiu and Brosunm M%mr 
Banyal v** Kali Das Bmyd^l referred to, 

%aulat Singh u«Jugal Kishore^ 

I I, It g»0®i02sr ti^Kmmiion af deores^BaU 

in saMsfl$i-^Amn4m$^i of 4ec04 infmmt of 
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. - v^eif rrtalf/r* 

decree as it stood at the iij , ^ 

been fully satisfied, but the decree wis afterwards amended nf 

metT, aad in con ™ 

.irjr “• 

•“ •"'■ -'P'" <»™ s. 

Dhan Knnwar e. Mahtah Singh 

2U~S:xeciiHoa of decree-SuU 
hr&ugnt un^er ctreumatancefi wherp Up amt 

appUcaHonimder section ^U^mseretioi of Court ff 

plmni as mi appUeation under section 2 t:o treat the 

went-deMms, wfose propertVhId heer^oM in Z.nK 

hronght a suit to have the sale in exeout^n set 

of“rappliTat\^nunde^ 

as an application under section 244 of the Code 3 r 

Jh unman Lai r. Kewai Ram 
holder who had ohtli^T^ iJ^Ln ^ 

of the Ti‘ino-Pn». ^ o^-'der under eections 88 89 

attach it in eieou«on°o?h1l dep,‘’^f certain property, proceeded to 
had bought the lights and mteipai ^ third paity who 

auction sale held in conseauenco 3«<^?ra5ent-debtors at an 

representative of the iud^ment.dAh+A*^*^^*''^ decree was not a legal 

heard under section 241 ofthe Code iTr*** nip 

tioa proceedings. Sahhajii v - ^ execii- 
Mahabir Prasad e. Partab Chand 

’** ,,, 

«« W«iV«^»o« under «cS2S 

tion AotJ. Son. IT. Wi;fe 

stances in which the prowr reinedv U "i- ^ 

244 of the Code of Civil^>vocedar/aL n sootion 

its discretion treats the phint in the^sVl exercise of 

section 241, the rule of hmitaticT,^,!,, so'i as an appheition undoi 
priate to applications under secHon^oaa^^ * appro- 

hy Art. ti?S%£ the second schX c to feltj 

1877. nomman Lai y. wfSi w! limitation Act, 

andN»r«iif«Aa£«v sl‘ ttcLfrir; P- 219 

r referred to, ‘=>^S<‘»a Oht^rn Sriawas, I. L. E., 22 Calc., 488* 

*- Jagan Nath Singh „ 

^ e» tt / flrsl CTotf 

test »oi^g%eA3”aSprwnfetivc ^ |he «f*a”«aH 

afrssss t •» ss 


Page. 
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f mortgage who ■takes his j 
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OITIL PBOCEDURE COBE Sbotioks 285, 295, 4A'-^MxemMon of 
deerm-^Procedure Aet Wo. XII of 1881 fW.-W. P. Went AotJ, 
sec Horn 170, 171, 172 — Q%o%l and Memnm Courts.] Weld that the 
procedure prescribed by section 285 of the Code of Civil Procedure, 
although it might be applicable as between Courts ot Revenue of 
different grades, could not be applied where the conflict was between 
a Court of Revenue and a Civil Court, 

Hence where the same property had been attiched both by a 
Court of Revenue and by a Civil Court, but was first brought to sale 
by the Court of Hcvenue, it was held thit the puichiser at the sale 
held in execution of the decree ot the Couit of Revenue took a good 
title as against the purchaser at the sale held in t xecution ot the 
decree of the Civil Court. Onhar Smgh v Bhup Singh, AnUa 
Mbt V Abtt Jafar and Madho Irakash Singh v, Murl% Mamhap, 
referred to 

Eaghubar Bayal o. Banke Bal 

SECTION 294 — Apphcation hy the decree- 

holder for leave to bid at a sale in exeenUon of hi? decree— 
I/imitation — Act Wo. XV of 1^77 (Limitation ActJ, Sch. II, 
Art, l1^4)—XmcuUon of detree,"] Meld, that an application for 
leave to bid at a sale in execution under section 294 of the Code of 
Civil Procediiie is an application to take some step in aid of the 
execution of the decree within the meaning of Art, 179(4) of the 
second schedule of the Indhn Limitation Act, 1877. BanU v. Sihree 
^alp I» L. R, 13 All,, 211, followed Maghunandan JMisher v* 
Kali eg But Misser, I. L. B„ 23 Calc., 690, dissented from. 

Balel Singh o Umrao Singh 

— — ^ SECTIONS 294, 317 — Indian Trusts Act 

(Wo* II of }hS2Ji sections S2, hh — lurcliaseby alleged agent of 
decreedholder at sale in escecution*"] Geitain decree-holders (appel- 
lants) 'weie lefused pei mission to purchase at the sale in execution, 
and subsequently the defendant, alleged by the decite-holdeis to be 
theii agent, but of whose general duty the making ot such purchase 
was not a pirt, pin chased the property and got his name entered in 
the sale certificate The deeiee-h elders hearing of the purchise, 
supplied the purchase -money, ratified the pnrchise, and agreed to 
take a conversance of tbe property after confirmation of the sale On 
the refusil of the defendant to execute the conveyan e, the decree- 
holders sued £oi a declaration riiat they were the real purchasers and 
for possession of the piopeity, 

Jffelef, that under such circumstances the second paragraph of 
section 317 of the Code of Civil Procedure did not exclude the 
^ application of the first piragiaph of that section. 

Meld, further that sections 82, 88 of the Indian Trusts Act 
(Ho, II of 1882) did not apply. 

Sanhunni Wayar v» Warayan Wamlmdri and Kambalinga 
Killai V Ariaputra Fadiachi distinguished. Monappa v. Sura- 
ppa referred to. 

Canga Baksh r. Budar Singh ... 

SECTIONS Sll, 312. See Execution of 

decree (6). 

— ^ — — SECTION 320, See, ih section 244. ^ 

— section 335 — of deorm'-^Suit 

%y unmmemsful mction^purchmer fpr a deela^aUon of right oM 
for fmse0^i^pr-^0omtfm^Aot Wo* VII of 1870 (Vourt WeeM 
A purchaser of property at a sale held lui 
ex^4TO9w|o#A|fe<»w formal poisosiion^ but wa»resi#to4 lA 

aoMw, §aS|0«|8ioh* % A person who claimed to be tho 
. * ' 4 . , 
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owner in possession of the property. An application made bv 
the auetjou-purchiaor under section dds of tho Code of Civil Pro- 
cedure was rejeited, and the anction-puuh iser accordinslv filed .i 
suit against the person in possession el liming .i decliration of his 
H P>op<Tiy.aud to be put in actnil possession thereof. 

^ ii’ nf ‘‘ f with a Court-foe stamp 
of Hs. 10. ^Itondo Sahharam Kulkariu v. Qonnd Sabaji Kul- 
harm, I, L. B., 9 Bom., IJO, loierrod to. 

Pirya JDsis ». Viiayit Klun 

CIVIL PHOCEDDKE CODE, sncriOKs 3i,8, ,'83. r,n~Ahr,tement Z 
Jppeal— Order or de, ree-Order at to abaiement of appeal 
embodied in ike judgment and decree— Svlei of the Court, Rule 0 1 

(phiintifts) in the lower .ippollate 
Coni tdiod, and no apphe.ition was made w uhin six months to put t4 
legal lepiesentdtne on the recoid, and in the .ipplication that ovoa- 
tiially iTOs made the w long pel son isas named as legal representa- 
tive: Seld, the appeal was one whore the right to appeaf did not 

t^XeTn?? I^sponoonts/but a8afnstthem.ind 

the repiescntatives of tho respondent who had died. Under the cir- 
cumstances section 308 read with section 583 of the Code applied 
and the proper order was to have directed the suit to abate t Me/d 

abatement 

w. s embodied in the judgment and decree, objection was properly 
taken thereto by way of second appeal against the decree, %/eo 

-S/iei- Singh v.Riioan Singhs 
mari Upadhia v. Rauihan Chaudhris Sant Lai v. Sri KiJen - 
Ghandursiing v. JChimabhai referred to. ^ 

Hem Kunwar ®. Amba Prasad 


’ — — sBoi^IOKS 372, 5H^-^udppe<zl — Dei'^ohH^on 

of mterest pendmg appeal ^Arrmj of parties in appeal 1 Bv 
virtue of the iirst poitiou of section 5fei of the Code of Civil Pro- 
cedure, section 372 of the Code applies to appeals in eases of 
asaiguxncnt, creation ox' devolution of any interest pending the 
appeal otherwise than by death, mariiige or insolvency, la the 
matter of the petition of Sarat Chandra Singh followed. Raja- 
ram Bhagtoat v Jibai and Ramji 3lorarji v. >. B, BU%\ refemd 
guisM Muzaffarnagar v Smaini Begam distin- 

Bnrga Prasad* In the matter of the petition of—— 

7~7I 7^ 7 SEOTioHS 372, 588 — Asngnment pending suit 

j-Appheatwn by auignees to he allowed to appeal againk the 

deoree- Order rejecting application— Appealf] A defendant 
pending the smt, made an assignment of his interest therein Wo 
application was made by the assignees or the assignor to h.ive tho 
assignees brought on the record, and tho suit was decided eic parte 
to the detriment of the assignees. The assignees filed ,i memoran! 

claiming that they were entitled to file an appeal 
under tho circumstances set forth in their memorandum %io 
Court, appareiitly treating this memorandum as an application 

ffel? S'an Procedure, dismfssed it. 

Meld, that an apical would he from this jfiirder of dismissal as from 
» a^crei, iLndo Maii v. Gaga Prasad, I. L. E„ 19 , All., 142, follow^ 
Bam p* Kundan Lai 

SBC^DioH 4)QZ'^Tempor0rg i^JmoUon^^ ' 

the words “or other injury" in 

t/iiri|^rroc0dare do mt incli|de mt& 


\ 


Pagk 


384 




130 


231 




380 



I ^ 
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OTVIL PHOCEBlJiiE CODE, section Crimwat JProcet^ure Ooie^ 
-^eeiion 145 — ‘Order of Ma(f%strate for maintenanfe of po6sp&sion 
m har io ike Gpj)o%ntmeni of a rereioerh^ a Ciril Oonrid] Thf* 
Fa-et tliat tlierti exists in lespect of any immovibk pioporty an 
order of a Maj^istrate pissed niidei section H5 of tlic Code of 
Criminal Pioeedtire is no b ir to tlio ct( icise by a Civil Court of tlie 
power conferred on it by section 505 of tbeCode of Civil Procedure 
of appointing a receivei in respect of the sime propeity 

Barkat-nn-nissa v Abdul Aziz 


sections 15, 15, 19. 


' SECTIONS 522, 525, See Act No. IX of 1872, 


SECTIONS 502, 504. See Act No XIV of 1874. 

—'SECTION 591 — ^ippeal — Appeal from decree 
the grounds of appeal being solely directed against an 
inferlocuforg order in the suit,"] EeJd,th.^tno appeal would lie 
where, the appeal being os’ensibly against the decree in the suit, 
the grounds of appeal were solely directed against an interlocutory 
order passed in the suit. Sheo Nath Singh v. Ram Din SinqJu 
followed. 

Slier Singh «?, Diwan Singh ... 

COEBCION, See Act No. IX of 1872, sections 15, 15, 19. 

COMPANY, See Act No. 1 of 1879, Schedule i. Article b 

Registration of transfer of shares See Act No. VI of 1882. 

COMPLAINTS, See Act No. XV of 1883, section 69. 

Criminal Procedure Code, section 203. 

CONFESSION, See Criminal Procedure Code, section 288. 

(^ONSl RUC nON OF BOCEI^IENT — Grant of hand — Rresumphon as 
to boundaries where grant %s described as bounded bg a riner ora 
road’—Jideamng of ** rtre?*.”] 11 land adjoining a hxgh-way or river 

IS granted, the half ol the roid or the h ill of the rivei is piesumed 
to pass, unless there is something either in the linguige of the deed 
or in the nature of the subject-matter of the grant, or in the 
surrounding circumstances, sufficient to rebut that presumption; 
and tins, though the measurement of the property which Is granted 
cm be sitished wutbout including half the road or half the bed of 
the river, and although the lind is desciibed as bounded by a river 
or a road, and notwithstuuding tint the map which is referred to in 
the grant does not include the hall of the river or the road. And 
this rule of construction cannot be departed from merely because it 
is shown that it would have been to the interest of the grant or 
^ to retain hilf the bed oi the river. This rule of construction 
applies equally wdiether the subject matter be a grant from the Crown 
or a subject. Miiklethwaite v- Nemlag Bridge Co,, JScrogd v. 
Coulthard and Lord v. The Commissioner for the dig of Sgdneg, 
foHow'cd. 

Balbir Singh t?* The Secretary of State for India in Council,,. 
CONTRACT, Act No. IX of 1872, section 30. 

— — See Act No IX of 1875?, sections 148, 151 and 152 

— See Act No, X?X of 1873, section 205B, ® 

— — - See Act No. IX of 1890, sections 72^ 76. 

oppwed to public policy, See Act No IX of 1872, section 23f 

'-*--** — ^ BsosACp OE — >-r^S$e Civil Procedure Code, sections 61, 578. 

S4e Act No. ftC of 1872, scctl^^n 43. 



1860, section 193. 


SECTION ICl, SeeActNo. XLV of 


GENERAL INDEX. 


COPY, CERTIFIED, OP ANCIENT DOCUMENT. See Act No I of 

3872, sectious 65, 9U* 

COUET OF WAE33S. See Act Ko. XiX of 1873, section 205B. 

— Frocidmc pulimJimiy to tiking estate nndee 

tilt ^ec Act Ao. I of 1872, seitioiis 85, OU. 

COUEf-FEK. See Civil Pioecdure Code, sittion 3^5, 

CKIMmAL PROCEDURL CODE, SEClIO^s 87, hS, B9-Meeondt«a 
offender—l^roelatnafion am! aliailimn>i—ha!e of atlathul pro- 
Iperig-Tille of i}urehasir.\ Mbiii piopei ty was att Klud md sold 
118 piopeily of 1 piocliimitd ofltiidt i nndei sections 87 and 88 ot the 
Code of Cumin U Piocciluio, it was held tint altliongh the pioola- 
mation wis iiicgnlu, yet, the pioputy hiiiiug vested in third 
parties, strangeis to the proceedings in which the pioclanution whs 
made, tne sale could not be set aside 

Abdulbib o Jitu ,,, 


— — SBOTioKs 133, U^-^^Order of Mmu- 

it ate Jut ) cmitiai of miiamful ob&tru<.H<tn~^Appit( f&r 

appointment of a, £! feet of nerdict of jnrp j Wlieie a 

pci son agiinst whom an oidor his been made under section 133 of 
fil ot Cummil Piocedme ipphts tm a juiy undei section 
135 Ot the Code, the applicant is bound by the veidict of the iiuy 
and cannot af tei wuds raise such a pk i as that the obstruction was 
caused in the exercise ot a bond -fide claim of right. 

liachman. In the matter of the petition of— 


Code, section oUo, 


SECTION 145, See Civil Procedure 


{Police Act), <>eehon 29-jr««, iy D^tnet Ma3tUr<ztefo/ire7ch 
oforden ofaSeeer^ Im.pector ofPohce-Magi,/rai/noi “Zr. 
eonally tntereitedn Meld, th.t the Magistrate oi a distnowls 
not. on aeiount of his being Ibt head of the police of the dfslTct 
debaned by reason of section o6b of the Code of CumiLl Piooed^ 
ista ® accused under section 29 of the Police Act 

, j ' °i<I<-‘Ts of a Reserve Inspector of Police. ’ 

« ' ' Qneen-Bmpresa ®. Narain Singh ... 

S . j ^ #0 oom^itmy Magistrate retracted*%n ^etnons'^Cmri-meVf 

■ ' jP^a.ding of arms aid 

' ' of 1KRO 'n-n^L 4^ fam%lp home^heidence-^Ac-t So, XfV 
/ Wdlm kadea :statem^nf Wh^-e a wilja^s 


r 

f 

xxviii 

f- 


“Ti™- r~?r^- r: S® 0 T 10 K SOS— Procedure ~ Com- 

‘SiVisejoeat complaint ar%a%ng out 
of the ^e matter.^ When a competent tiibnn.U has dismissed i 
complaint another tribunal of exactly the same powers cannot 
re-open the same matter on . complaint made to it. ^Nilratan Sel 
T Jogeah Chuudra Mhuitacharjee and Momal Chandra Pal v 
Courchand A«d/«*ori followed. Queen-Mmpreaa y. Puran Ik 
Queen- JSmpre^s Y, UmedaniQfQMLiXio, » ana 

Queen-Empress Adam Khan 



GEKBEAI. IKEEX. 


qiimiij resiles nom tftat statement in the Ceurt of Session, the 
statement made before the committing' Magistrate c in bt n&ed under 
section 2Bb of the Code of Cnmmii Fioteduie to contradict the 
witness; hut the use o± suih statement as substantial evidence of 
the facts alleged by the witness on the puoi occasion is fraught 
with the giavest peiil, and could never have been the intention of 
the Iicgislatuie. 

The words "tahe into con&ideiation ” m section 30 of the 
Indmn Evidence Act, 1872, do not ukui thit the confession refeired 
to in the section is to hive the foice of swoin evidence Qwee??* 
Smpre^is v. Khandia leferred to 

Seld The bare finding of stolen property and arms in the 
house of a 301 nt Hindu family is not such evidence of possession on 
the part of each uf its members as « ould form a sufficient bask foi 
a conviction. 

Queen-Empress v, Hirmal Das 

CUSTOM, See Pre-emption. 

DAMAOES, Meastjbb ov See Civil Proceduie Code, sections 51, 578 

DECBEE against some only of several joint promisors. See Act Ko IX 
of 1872, section 43. 

for payment of money--hypothecation decree. See Civil Pro- 
ceduie Code, section 230. 

Interpretation of See Civil Pimcedure Code. 

in i J * 


sections 13j 


or order. See Civil Procedure Code, sections 368, 582, 691. 

- — — — - “Personal” decree. See Hindu Law (5). 

DECBEE-HOLDER, application for leave to bid at sale See Civil Pro- 
cedure Code, section 294. 

DEEAMATIOH, See Act No XLV of I860, section 199 

DISQUALIFIED PROPBIETOR See Act No. I of 1872, s ctions 65 90, 

7 — r See Act No. XIX 

ot 1873, secuoii zoob 

DOCUMENT. Construction of. See Civil Procedure Code, section 230. 
ESTOPPEL—iSce Act No. XTI of 1881, section 36. 

— sections 36, 96 (6). 

EVIDENCE. See Constiuction of document. 

Bee Criminal Procedure Code, section 288, 

— — Exclusion of oral^ by documentary See Mortgage (4) 







ppi 

^ >$ 


GEXERAl. INDEX, 


Reid also that as the (icf<’iKliint had thnist himself into ai 
estate and not acted in the exercise of a bond fide .daiiii of rwiii 
he. was not entitled to charge collection c'xpenses in reduct, ioi, o- 
the mesne prodts. McAmur and Co. v, CoraHvr/!/, disting, n.shed.' 

Abdul <Tha,fnv n. Enja Earn 

kX-bXlJl IOK OP DECEKE (2) Cimf. I^rocethire Code, ,se('tio7i 

oe^^nve deafU,^ of and hi, Uiml revre^entative-^ 

r^pre,entaMve of the le,qal represenda- 
Ihe audgment-debtor under a sinipk^ money died beforr 

execution was taken out against lam. Execution of the decree was 
songlit against his legal reproseutativc, into whose hands it was 
found that certain of the assets of the deceased jndgment-dobtoi 
had come ; but before anything was recovered the legal representa- 
tive, in turn, died. Meld, that the decree-holder was entitled t 
execute his decree against the legal representative of ihc leo^il 

^ T assets of the original judgment- 

debtor which might have come into her possession. ^ ^ 

Jafri Begam v. Saira Bibi 

— Limitation.-^ Act No. XV of IST*? 

fLidtan LimitaHon ActJ, sections 7 and S-^MinoriiuA Section 
8 of the Indian Limitation Act, 1877, nppJies only to tlilse cases in 
which the act of the adult joint creditor is per se a valid dis 
^arge, Seshan y.Majayopala and Gooindram v. Tatia followed 
V. overruled. * ■ * 

A decree was passed in 1881 in favour of two decree-holders. 
Subsequent y one ot the decree-holders died, and the nau.es of 1 is 
widow and his two minor sons and one minor dauqhter ivere entered 
as his representatives In 1888 an applicat.ou was made for eveou- 
tiou by the widow on behalf of the minor sons, which was dismissed 
lu hebruavy 1894 the two sons of the deceased decree-l,older bein.^ 
still minors made another application for e.xocution throu-U one 
Aijaz Husain. Reid that seeiiou T of the Limitation Act awdied' 
and that this application was not time-barred. Zolib Mo/,i,,'7 
misery Janoky Nath May and PahaH v. Phupendra NarJn 
toliovFftd* 

Zamir Hasan fj. Sundar ... 

TTT- 7r“i {^) Limitation- Act No. XV of 1877— 

(Indian Limitation AeiJ, Sek ii. Art. m U)—AvvUonfirh 
take some step in aid of execution- Payment of process fell 
mere payment of process fee for the issue of notL foi tfe purpose 
of an inquiry under section :iS7 of the Code of Civil Procedure 
or the payment of .costs for the issue of a proclamation of siu’ 
unaccompanied by any application, will not operate to give a fesl,’ 
star ins point for limitetion within the moaning of article' 179r j,> 
of the second schedule to the Indian Limitatioi? Act, 1877 if„l 
Sahai V. Sham Lai and Zmarhanaih Ap-paii v. AnandrL v 
ohandra followed. Sarmha Nand v. Sarbislmafa TalT 
guished. Madha Prosad Sinyh v. Susdar LilT dissented f rom “ 

Thakur Bam d. XCatwaru Bam 

(5) Bale in exeeuHon-^Title of mipNfie. 

. i . plfr chaser '^Vfr&haser not hound to emndre %nto fltP 

'.t^fArdeKM^XymUc^ the sale tahes place.-] Wherl'^Ldtr^f^lf 

, «KiA.^9r1»age the sale of certain Fopcrt^y U'^red “d 



ajENEBAL INBBX. 


behind the decree to see wbctlier tlie decree has been 
Maiadm Kas(ulliau:'v. Fazim Ihimiiiil. L. B.» 13 All 
giiinhed. Fewa 2la-hiod v. 7lam KUhen Bingli, I. L. I 
and MuJchoda I)a,s'.s'i v, Gtopal Chnnder iJuifa, 1. L. R, 
referred to. 


lOuinsilbi n. Chaiidar Sen 


u liUiN Ub (0) Bale in execution — Sale set aside--- 

Second sale in execution of a different decree First sale subse- 
quently confirmed in suit for that purjjose Title of purchasers 
ai first sale - Civil Procedure Code, sections 311, 312. J Certain 
immovable property was sold in execution of a decree, but on obiec- 
tions being raised by the judgment-debtors under section 3il of the 
Code of Civil Procedure the sale was set aside. After the sale had been 
thus set aside the same property was again sold in execution of another 
decree. Subsequently in a suit brought by the purchasers at the 
first sale (in which suit the judgment-debtors, who alone were made 
defendants, confessed judgment) the first sale was confirmed. The 
purchasers at the first sale thou sued the purchasers at the second 
sale for possession of the property sold. Beld by Strachey, C. J,, 
that the second purchasers having acquired their title at a time when 
the first lale had been set aside, their title was not affected by the 
subsequent confirmation of the sale and w^as good as against the 
first purchasers. Meld further (by Straebey, C. J., and Banerii, J.) 
on the finding that the decree confirming the first sale had been 
passed in a suit to which the purchasers at the second sale were no 
parties, and had, moreover, been obtained by means *of collusion 
between the plaintiff's and the judgment-debtors, that such decree 
could not defeat the title acquired by the purc-hasers at the second 
, sale." 

I>agdu V. Panchamsing Ghangaram, Konapa v* Janardan, 
Adliur Chunder Banerji v. Agliore Nath Aroo and Pam Ohunder 
Sadhu Khan v. Samir Ghazi distingni&licd; Nawab Zain-ul-aMin 
Khan v. Muhammad Asghar AH A7i(W, referred toby Strachey,C. J. 

Banke Lai v. Jagat Narain 

— See Act IsTo. IV of 1882, section 90. 

— See Civil Procedure Code, section 230. 

— Civil Procedure Code, section 231. 

- — — See Civil Procedure Code, section 244* 

^ See Civil Procedure Code, sections 285, 295, 4A. 

— , section 294. 

J section 335. 

Purchase by alleged agent of decree- holder at sale in 

execution. Civil Pi*ocodure Code, sections 294, 317. 

FALSE EVIDENCE, See Act No. XLV of 1860, section 193 

(lUARDIAN AND WARD. See Act No. VIII of 1890, section 41, 

HINDU LAW—* (1) Bindu lo^dow— Reversioners entitled to succeed 
successively on dmih. of Bindu widow — Suit hy som% of such 
repersipners to set aside alienations made by widow in possession 
— Pesfudioataf} Where there are several reversioners successively 
” entitled Ao succeed to property for the time being in the possessftn 
of a Hindu female, a decree in a suit by some of such rewsioners 
^ec^dng to#set aside alienations^ made by tho female in possession 
vrill not constitute res judtcata in respecl^of a stmite suit brought 
by other reversioners. Bhafwanta Suhhi, I. L. B., 22 All., 33 





— (4) Joint Si7)Mu family*^ Mmnienanoe- of 

gitimate son to maintenanee,'] In the regenerate ckbses of Hi 
a son of IBegxtimate birth his no part in the family inherit 
bnt is entitled to maintenance out of his fatlur^s estate j— a t 
personal to him and not inherited hy his offspring. CImoii 
Mm Murdm Syn r Salmh MttrhmUJ %?sneferred to and 
lowed s— 

An allowance for maintenance was received hy the plain 
father, that father having been an illegitimate son born to a 
' »' lateral wlit^An of the head of a family. Tho ancestral nroi 
; ' ; \ #48 in the possession of the latter, who was in a senior^hn 
■.descent, i ^ 

f . h « f *i t H 

; ‘ ; " . ,™ plaintiff, who Was himself the legitimate son of his fa, 
, : , ' ^ clanged to he entitled to redeem a mortgage of part of the hnce 
, "estate, that mortgage having been effected by the above-me»4-i 
* ftoily,. gronnd'pf claim was that he had inhe 

; the Tight to> maintenance and had thins an interest or charge wi 
‘ Section 91 of .thp' Tranter df Property Actf 18S 
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Jumoona Da^^ya Cliowdhrmi v Mmmsoonderai Dmsya Chowdli’^ 
rani, L. Ih, A, 72* and Tsri Bnt Koer v. Mns^amat MmnhutH 
Koerain, L. E., 10 I. A., 150, referred to. 

Chhiddu Singh n. Durga Dei 

HINDU LAW (2) Hindu widom^liiyht to mauitenanee’-Sale ofpro- 
forty in respect of which ike ivulom'^ right to mamfename might 
be enforceahle^Act No. IV of lSb2 (Transfer of Property Act , 
sectwn S9] The maintenance of a Hindu widm^ is not a charge 
upon +he estaO* of her deeeised husbind until it ib h\cd and charged 
upon the estate by a decree or by agreement ; ami the widow’s right 
IS liable to be defoi^ed hy a transter of the Imaband’s property to 
a bond fide pm chaser for viine even with knowledge r£ the widow^s 
claim for nnintjmanee, unless the transfer has* further, been made 
with the intention of defeating the widow’s claim. Sham Zal v, 
JSmna and Balcshman MamcJiandra Josld v, Satyahhamahai] 
referred to 

Earn Kunwar «. Bam Dai 

(g) Joint Hindu family--- Joint family property sold in 

execution of a decree on a mortgage agains't the father alone^ 
Decree satisfied— Subsequent recovery by the sons of part of the 
mortgaged property - Memedy of mortgagee.] A mortgagee held 
a mortgage of Joint family property given by the father alone. 
He sued on his mortgage without making the sons parties to the 
suit, and having obtained a deerte, brought the a hole of the Joint 
family property to sale and purchased it himself. This purchase, 
together with a further cash payment of Bs. 59, satisfied the 
mortgage debt. After the mortgage had been thus satisfied, the 
sons brought a suit for recovery of their shares in the Joint family 
property amounting to one-fourth, and obtained a deciee, and got 
possession of the property claimed. The mortgagee then brought a 
suit against the sons to recover fiom them a share of the mortgage 
debt proportionate to the share in the Joint family property ownfd 
by them# Beldt. that the oiiginal mortgage having become extinct 
the plaintiff was entitled to a deciee for one-fourth of the price 
realized by the mortgaged property at auction sale aud to recover 
the same by sale of the interest of the sons in the Joint family pro- 
perty Mhawani Prasad v. Kal lu, 1. L. R., 17 All , 537, referred to 
Dharam Singh v, Angan Bal, I. L. li.* 21 All , 301, followed. 

Lachhman Das Dallu 


Page, 


320 
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Exxii 


Tiic deci&ioii was tint tlie High Conr^ had i3gli% foadwW 
that hti hatl wot iiilwi lied Ih li i ight* The authority ot thi" M it ihsh ^ * 
ra in i1u|). U setauiw U juuI 14 wm tuwo cowsish^nt with a per- 
soaai iigtii oi* the illegniuulo M‘n. 

Hoj>luu biugh V, lhJ\\ aiit buigh 

— «dojui lliistlu iamilyr -Fobitiou of managing membem. 

AW Jf 0 * XA oi 1^7 socuoa 4d 

HIHBH HAW— (5) Ziahitig ttf memtmr famiig ih&ugk mi 

mmie a jmri^ U tm Ztuoimi** maming o/.J 

Whero a liccice iiiouilul ior tho b.J« ol spociheil projuoity of a Joiat 
family? mul, lu iho e\cut ol this amouat at this docrtts not hoing 
thfe»iiy satished* lur the lealuaijtoa ot the haUnoe tram the defend- 
anls pvibouaiiy t Meld, that a 3 it u we member ol the jomfe family, wlxo 
was kabie lex iii& shaie ol the d^bt sued eu, but who was net muikt 
a party le the suit, could net succesaiuliy plead that the deeiee 
being a peisouai oue lu legaid te the uusatiahed balance, he was 
not liable HI leg lid to butu uu&afcibUed balauce. Meni Madko v, 
MmPimi Zrauid ¥. Kalin referred to* 

Hall iUm o. Bishiialh bingh *** 

MiialcMiara-* Biridhan—" IVhat constituUg HHdkm 
^Mropertj^ luueriud j rum a Jemale^^-Jjesuent 0 / BirtdhanA 
AmoUjjSt property whicu bt comes i^tridkan uccoidmg to the Uw 
of tho iMltaivbiUia is piopn i^y iaueiitcd iiom a iemale. 

It io not the case that where Such &lndlimt> has once devolved 
accouUug lo wio lia ui sueceaaiou whicii go\eriisthe descent of this 
peciuui bpeiitb iti pio}ewy it couaes to be lankcd as airtdlmn .lud 
IS ever uneiwaub gu\tima by tueuiamaiy rules of iiihmtaucc. 
Thukuur Zt'^uie \f Aut Mwah, Kmth isuu^wande€i% Jj0>Qbeu v. 
M^iia Muce, t ZulI v. tutiam Zail^ Muttkar b%n^k v* 

aud jiuUa / uuujauadi a Ittar v. Mura Tucuf, 

y* 

SeSt 'gatet^^^ Liil 

(7) 2 IiiakMii 2 ra — Bucceuwn — "Vaugff^i <aa*g]Her.2 

Mddf that in the absence of prcierential male heirs g daugliter^S 
daughter is htir tu her maieinaigiauddathcr, 

Bansidliar o* Gauesli ,,, ,,, 

Bm Act Ko. XT of 1S77, section 7 $ schedule ii, Article 120* 
^ Bm Burden of proof. 

I^JCIKCTIOX, Sm Civil Procedure Code, section 493, 

dOIITf tlSiar PBOPEETY* Sale of. in execution. Ass Hindu 
Haw (3), 

iOIET HIHUp PAAHLY, Bm Burden of proof. 

— — Ass Hindu Uw (3), (4) and (6). 

dUEISDICTIOH, Civil and Bevenuo Courts— Bee Act Ho, Xll of l$Sl, 


section 




|4jn fcintiilal Ptooedn# Code, »eetion| 130, 130, 

* ia84,11ale 17* Act Ho. XIT of l$f4 

HBCAI* PlUCXmOHBB»-*Ai?s tatters Patent, lS$a, 8, 

fei a * n § * 


Ass Act Ho. »I of 1881* 
AeoActHo* XlXo£B7l* 



^ LKOAL BBPiiKSEXTATlTE Execution of dccreo— Ciril Procedcro 
Code, section 

, liKilEilS PAiEisl, sBCXio^Jf S'^Aj) 2 )eaZ-^ 2 *rese}iiaHQii '"Of im 

a person vucr man an adiujcaiv, or unomcg 0/ ConrC 

or a suLlor,^ JJcLU, tu^i the pif.:ieu...uuu 01 an bv u pcraou 

wlio wus liotau auvwcaic, ue ut uiiv^ Lyurt, aoi* ^ 

suitor, is Hot a ViUul preaculalioi* iu i. 4 ..v, iiavio'' iv^rard to sec- 
tion ii oi tUo JLetlers ui iii- lii^ii Cuiirfi. 

iSiiiaiu Karan t'. Ka^lrauaiiaan Prasud 

^ ^ roll for 

reasonable cause-^A conrioiion uuaer stciion, 0/ ine Inaian 
}fenai CWe.J^ A vakd ui too liigU Cyui'L was convicted, under 
. section dTi ui Iho Intiiuu i''euai node, ut Irauduieni-iY usiin** as 
geuuiuu a. Uocuiuuut wuiea i.ti kuo.v lu ou lueg^d. Tais was ainruitU 
on appttaij \^Uuu iho puuisiitucul to wUicii ixa aad beau scuu;uced was 
reduced to two years* 

The High Court, while not allowing the proprioty of the coavic- 
tion and scuienco to be tjuesiioued, anii cuiisidercd wiictlier his 
. cuipabiUtj wits such as to a*s*iuahty hioi ior his pivt'essioii, and h.*d 
deemed m the aiUruiative, reutoviug ana I'roiu the roii, under pd,ra. 
b of the Letters Pa tout, * 

Meld, that-, in the present case, the conviction, followed by the 
sentence, was sildicieuw, wuhout lurJu-r in.tuirv, lu jusc-ify the 
High Court iu laaiviug that order, 'j no appe.I.uiti comuI not be 
obiAilovVed to have uu iud.reco appeal against the judgujeut of the 
Sessions d udge coiitirAi^cd by lae iiigu Court, 'i uc judgment of 
Lord ALausucid lU ear jf>a/‘/e ^ referrevl to as well explain** 

iiig the dismialiUcavma of a i:icu,o.*r of ihe legal profession that 
attends such a couvicuon and seiiicnee. 

In re Wear w'here the Cminof Appeal loohud to 330 what was 
the nature of the oifeucc, aiul woual uo;., us auniiter of outivsi*. Ktribr# 
a RoUciior oif the roU because ho hud ueen conydci-ed, distinguished 


Charan dealt wilh under section 32 of Act XVIII 
■rred to as a caj>e w hero the naiure of ihe oii’oncO admit led 
u|uiry and also disiiiiguisUeil. ^ 

1 ^ to the finality o£ the judgment of the High Conri 
:he appeal li’om the couviuiion and seutcuce. In 
Macrea was referred to. 

tlio matter of Rajendro Kath Mukerji 

L spirits. See Acts—lSOG—XII. 

See Act IKo. XV of 1877, section 7; sclicdulo ii, Article 

Sm Act Ko. XV of 1877, section 14* 

Bee Act Ko. XV. of 1877, schedule II, article 120, 

^e Act^Ko, XII of 1881, aocfcions 02, ^ 

3?rocedare Code^‘ scctio n 244 , 

:"'■■? ■ , seettoa 294 
(8). and f41i. , 
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if AREIAGB, KuLtiTY of. See Act Xo. lY of 1809 , aectioni 17 , 20 , ’ 

MES1\"E PROFITS, SmT.xacnimi of doew (1). 

■MIKORITY,. See .Execution of «!vcwe (3;), 

MOItTOAGK— (I) JetK(y-Tr of ISS2 f Transfer of Property 

seetion ^2^-Purcha^'<e hf morf rjaaee a f auction of por Hon of ihe 
mnrfpaffcd properf a <f iuch, i.iirvhaae in reditrhip ihe 
m^>rtf;af/e dclf..^ Vriioii a inoiip'g‘**c iiuys at i.uct on ilio eijnity 
of rctioinnlion ]vt a jinrt. of i1m* UiOr propaity, such pnrch;»se 

hsts. in 0«o nl^soTU’e of f'Sfol, itsc clVt ct nl ,1 !-'t*h:ti‘ginir «iu! ext'U’ 
gti’^iisnir Oi."t ifovtiuu of tlt»* (h-bt ulilch was chargeahlo 

On the property ]ntr« ] 5 n^i d hy him, .loit is to way. :i ]>onio» of iho 
debt which h*!U'S the s.-nne jutio lo the whole innoent td* !l»* debt as 
the r;ilu(‘ of the property pu!C^l:t^e^I hears to the value of the whole 
of the p"oper'y co?n| risoo in the tnoetpige. ZaA'/amdax lUimdaa v. 
Jamnadaa Shanl'ar Lai foboe ed.. 2s and KiTuurc v, Ilffja Hariraj 
Sinfih ntid Camera Anar Jll^aptrant Sinj/h tivM Chttniia Lai v 
Jnandi Jjnl considered.. lilahahir Tras'ad Sinffh v Macnagkten, 
'Sawah A£ 7 nat All Khan v. Jaicahir Singh uud Alahtab Singh v. 


(r) Cnrenani for pre-empt on oj mortgaged property 

in f irnnr of ino 7 *t go (jee — 1 u t era t adratn* age — Coeeuan i fetter' 
in g redemption — Art A’o, AT of JSSi (Ti'onxfer of JProjieriif 
Jet)^ eeetion dl\] A ptovisit ti in ti irortgagc which has the effect 
of i)r<*vcn1in<r rcdereptioji of the mortgaged property on payment 
of principaL iuTcrest and fosts. in aeeoidatiee with the teniig t»f the 
mortgage, is a v(t!d ])rovision v^hieh cannot he cnlorced; hut a 
covenant conferring on the mortgagee a colhiteral ndvnntago is 
enforeeahle, provided that it. is not objectionable on the ground of 
unfairness or unreasonnhleness. 

Ttidd that a covenant giving th.c mortgagee a right of pre- 
emption in res]}ect of the mortgaged ]n*» ])eriy at a price fixed by 
refen ss<*e t-o rnotlun* si, are in the same villrigc, primd faciei 
n enf'M-eeahle hy the inortgagee. Jligge v. 
Moddinull ; SanTTe^T^’^^^ Or by v. Trigg, referred to. 

Biraal .Tati c. Biranji Knar .. ’ - * 

Civil Proc dure Code, section 241. 

( 3 ) Prior and xnhxeqnenf incnmbrancerff rights of — 

infer se — Aat Lfo, IP ff (Transfer of Properly Art) section 

85 — Sale in exeenlinn of decree olfaintd by Jirst mortgagee in a 
suit to which ihe second morigr^gee was not a part y '’^Mights of 
auction vurchascr and mortgagor as regards the second mori* 
gagee j ^ A prior mortea;;‘‘<-% /u obtained a tlecree iti a suit upon his 
morignge, to winch suit n puisne mortgagee, G, w'as not made a 
party, and t-nbsequcntly one JL attached ihe tlecree, and, having put 
up the proptniy for ^ale. purchnst d it himself, O, the puisne 
mortgagee, having brought a suit for redemption of mortgage 
and sale oi the property, K soul his right# to J\ who was tliereupon 
added aa a defendant. G obtained a decree for redeihptipii and sale. 

Held per Bauerji* J., that P was entitled to tho whole amount 
which G had to pay for ilidcmption of the prior^mortgjjge, with the 
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themeelvu*. with odlv^swh n wn^t.W.tion nf the (Innimctifs 
Blight ho required to show the of eircumsfiiiHS as 

Misting facts. lelatioa of the written hiugujge to 

^ ti-o 

mortgage it is not neoessirv that n,P.^ «*«i»ii(ionjiI sale. Jn such a 
«f5f ^raimally liable th| roiMyineunrfheTcan " ‘‘^“■ 

(4) R^emption !ud been rightly detu-ed ni the Couits l,e!.,w. 
sppoanng in the deeds weecViiJ. «n ‘ds in 

SiZ‘"‘-°4 

BSSb”" 


Tudi<Mtif»ns !U this c 
he foi lopiu'- 

.. d *]£>- 
" tlie like |»ou'»‘r to 
y of ji siun due 00 
PfJce iKu! for tit© 

/^m V. Mkdffwan I)%m 


^^e-emptton ^ MwaHtP mU Time mhn 
« P»-o-eraption arises unoi 
g to Mahamwadau law. is invalid, as, Vo! 

, ewu It such sato become complete, as bC-tin 

«nou of 'the, thing sold, then the ownershir 






xxmn 




but neillier owiierslup not tlxB ptc-emptiTO tight relate* back 
to tilt date ot' tbe coiiiraet of sale. Megam t. Muhammad Yaquh^ 
refe* led to. 

Kajm-nn-iiissa u* AJaib All Klmi ... *», 

MUHAMMADAN DAW See Pre-eniption. 

MUNICIPAL BOAKID See S\il% 

Powers o^~—See Act No XY of 18S3, section GJJ 

KOtlFICATION No. 458 of the ISlb of Maxell ISOS. See Act No Xi of 
1878, sec ion WffJ* 

OBDEE ot ckcreo. Sse Civil ?roccilate Code, sections SCS, 582, 601. 
NUIiUlTY OF MAKEIA0B. See Act No. lY of 1809, sections 17, 
PAETIEB— Liability of member of Joint Hindu family See Hindn 
Law (5). 

— to an action, See Snit, 

to appeal. See Civil Procedure Code, sections 372. 5S2. 

to ^it, See Civil Procedure Code, section 30 

FABTITION, See Pre-emption 

Esvejju;® Cofb'es, Nec Act No, XIX of ib/d, section 10 

PAETNEBBEIP — ArhUratiou — of om farther to oh 
lehtilj of the f Author li^ of one partner to hind the firm 

hy a iiihmistiion fo arhif ration — Act iVo. i of 1877 ( Spec ifii^ Mel lef 
AeiJ, 'section 21.] Meld lliat one pivtner, lliough eulitied to 
hang X suit onbehilf of ilie firm of xvbioli be is i member to 
recovci i d<,bt duo to the firm, has no power, in the absence ol h eci d 
aulboiity, to bind il o firm by x submission to arbitrition oi tii 
claim so brought. Stead v. h>att ind Strangford v. Green relent d 
to 

B un Bh u ose r. Kalin M il 


PATWABI, See A(^ No IX of lo72, section 23. 

See Civil Froeidurc Code, section 214. 


— — — — SiGVATtrEE Proccclun‘ Code, sections >1, 57 n 

FBB-EMPTION (1) — Muhammadan Sunnis — Fre-imp 

ii&n claimed on ground of vicinage-- Vendors andt vendee 
pre emptor a SMa,"} Meld that a Aiuh xmmadau of the Shin sect 
could not maiutun a cl urn for pro-empfeion bmed on the ground of 
viciiu go under the j^’^nhammadaa law xx-ben both the vendors and 
the ircndee xv( re Sunnis, Gohind Magal v. Imgai-uilah and Vir 
Mmhhsh v. Sughra JBili I’ef erred to. 

>% Qurban Husain «?. Cboto 


— — — —(2) Wajih*ul*arii--^Ferfeei partition of mahal — Aoi 

Mon XXX of 1873, seetion 101— No new waJih-uVarss framed on 
pariition—V redemption elatmed under majih*ul-arz of undivided 
mahal— Custom— ‘CO'^sharers-' Missadar dehi} Where, on the per^ 
feet partition of* a mabal under the North-Western Provinces Land 
Eevenud Act, 1873, m new wajlb*ul-ar 2 : has been framed for any of 
the new mahals, the (jurstion whether or hew far a contract or a 
custom of pre-emption recorded in the wajxb-ubnr* of the undivided 
mahal is still In f|^*cc, oi®*who is entitled to cl i.lit the benefit of it, 
IS not^ capable of any absolute or invariable answ-er^ ft depend® 
in each case upon the proper constfuHioU Of the termt of the 


cular contract or the- propen interprbtatldn pf th,# pattidnlur custom 
TfhdrM, .assxitning that there Is no evldeb<» o# toy intention to 


assuming that there Is no evldto<^ o# toy intention to 
|a# h| the CO- sharers &t the U|h«f< tO|stit^t^ mf ^ 
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tlio contract or the ptistnw 4 i 

•-'Suiist smh chimbfoi mi "'i strong presumption 

• ton bv 1 H 1 S 0115 «ll ’ ‘ '“P*‘On Khen miido after pei feet miti- 

^ «beie fhi') ni^;;: ■ ,f“i; r «'-«"-nna 

tion may k d ( 1 $*% xs mhgmm thu piesximp« 

^ f”'' mshal 

"huiada,,: ,! 7 >> m . A T ,' ^ ’"f-' <>« 

, nontax xxi.ibxi'* ii/ f, onwhiih 

tlioimtitum, u q i fo slnur^i'Tr \ pnoi to 

hut ^^}w, Mute iic n tt ILn ^ ulttl uml al, 

tMh 1 e ciMaied n, ^ *-l J'le onl> Ui m i Iser of tpe 

*^hsmdat del** ^ '' tlw old wa^iL-uI- irz ae 

.1 - ^ “■• -I"- 

a S ngli c Kalla £>iagh 
PEE E5IPTI0K, Set Stoitgigp 

- , tj ^ 

% PKKSL3f PTIOX -See C 03 i tt 0 x of doc iircnt 

PROBVTE, AeeAetfo A of ISo.. soUi « J 
PEOCKDL'RE, Arc Ci .il P,o< nh r Cod , s. ttions 2S', 205, 4 \ 

■ See Ciinunai i loucla-e Cc<' , sn'ion 203 

,n-,Sie Ver U of , 

I lofits, suit for i.coidcd so uc of &o Ac„ Ko All of idbl. soctioas 

PUBLIC ^’CISVKCr, AreArtKo. MVoflfiO, S’c'ions ’M 200 

EEm;in.T":^"" 3-;.seaion:?.7r 

EECUn I it, Ste c V 1 Pioc dure Cod', Rittio \ 5 5 

“"'tko'', of'\w2.tu:::; 0 *' *' *“ 

EEGL 1 I nOK— I --1 _ ,vr Jfoi f g ,go { 1) 

'~ timis 1 5, PO ■ "’ ^0 I of tS72, soc- 

I ii -\\ T. SccAFo {gigc(i) 

IlOf Wl) Ve 

RLl IJ ■'I A kvfn 1 , 6 c i \ I FiO( * dn< Cx ’i ct i eu '>H 

ji I i ^^Wo,! ^ ‘ ^0 of 1&73. sec- 


See Act No »IX 


GL^’ZSAIi mzx x'fxix 

P/ge. 

SCCCESSIOX See Hi id i Law (“). 

SUIT />? dfiiar imi of^i li t ) I e e U£ e ^ i i I ofca d il 
for ai p ni^tmnt as ( t f a hf ij( j / - i t 

— I roti jl t iijJiui / l ua Ui^ ri J tit t ij 

rite ] WhaL t ] 1 1 lu II « 5 < t i i n i I li s 

light to iub ni ijt i. luc i-ti ill liio li L t p u ! il 0 b 

Cilidullti.3 toi ciiitou S lltubclb 01 I ^ 1 It ^ I !> ) I, d i! 1 
h ought his buit the Bond iii its^o | i t t p u y it 

vs IS keiii th st siuh i sust wtu d i >t he ji. s ibi il t 1 > u I, t\tii it, 
wliith \\ IS iiOg d;-tul d. It iniglu iu ig n t t st i \ai i g iti ho iH, 
by the uiogila at loii oi \Ui (h, t is It^cd, ull, pUiuUil s 
mxEe had been t\Uudal liom th i st of t«iidid uts 

Abdur Ealiiin t? Hit Muj icsp^l Boi 1 of Koi! 143 


SUIT* DISMISSAL OF— for deiaulfe - Ci\il Pioctdnro Cotie, sec- 
tions lOS, 103, 157 

SUEBir See Act Ko IX of l‘'7A s'^Cuiona 135, 137 

T A e of horn ‘ iii t f ilt of t it of loam Set Act 
XiX of lo73, stofioiis iGb, 107, IGS 

UXDEE INFLUMCB See \ct Xo IX of 2, sections 15, 13, 10 
YAKlh^See Lotters Pitiut, ISjj, pin, 8 
VOIiUKlKKRb See Act Ao. Xx ol ib/S, saetjon 10 f/J» 

\X A JIB U L A It Z See Ih e t in p i ou 
WiDOW--.nmdu wido\ (Ij lad ^,2) 

alienation by {1} 

WILL| Sec Act No V of ISbl, sec ton 3, 


